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DEA S ON AND CRDER
O Novenber 13, 1981, Admnistrative Law Oficer (ALO Leonard

Tillemissued the attached Decision in this proceeding. Thereafter,
General ounsel and Respondent each tinely filed exceptions wth a
supporting brief. Respondent filed a brief in response to General
Qounsel ' s excepti ons.

Pursuant to Labor Code section 1146,y the Agricul tural Labor
Rel ations Board (ALRB or Board) has del egated its authority inthis
natter to a three-nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe ALOs
rulings, findings, and conclusions and to adopt his recommended O der as
nodi fi ed herein.

Respondent is solely owed by Robert H H ckam (H ckanm) and
his wfe Shirley. O Gctober 21, 1975, the Board conducted an el ection

anong Respondent's agricul tural enpl oyees pursuant to

yAlI section references herein refer to the CGaliforni a Labor Code
unl ess ot herw se i ndi cat ed.



a petition filed by the Uhited FarmWrkers of Anerica, AFL-A O (UFWor
Lhion). n July 12, 1977, the Board certified the UFWas the excl usi ve
col | ective bargai ning representative of all of Respondent's agricul tural
enpl oyees in the State of California. Thereafter Respondent refused to
bargain wth the UFW nh CQctober 19, 1978, the Board found t hat
Respondent had vi ol ated section 1153(e) and (a) of the Agricul tural Labor
Rel ations Act (Act or ALRA) and ordered Respondent to nake its

agricul tural enpl oyees whol e. Respondent appeal ed the Board s Deci sion
and Qder in Robert H Hckam (Cct. 19, 1978) 4 ALRB No. 73, and conti nued
to refuse to bargain wth the UFW (nh Decenber 28, 1979 the Galifornia

Gourt of Appeals for the Ffth Dstrict deni ed Respondent's Request for
Review On March 3, 1980, the UFWsent a letter to Respondent requesting
it to bargain and requesting informati on concerning its agricultural
operation including the nanes of all its enployees, their social security
nunbers, addresses, job classifications, wages, fringe benefits, crop
information, and production infornation.

O April 3, 1980, Respondent and the URWbegan to negoti at e.
The WFWrepeatedly requested i nfornati on from Respondent about all of the
agricultural enpl oyees on its payroll and crop and production infornation
fromall properties on which its agricultural enpl oyees worked.
Respondent was prepared to give the UFWinfornation regarding property it
al one owned or |eased at any tine between July 1977, and the tine of the
negotiations, but refused and/or failed to give the Unhion any informnation

regarding property it did not solely own or
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Iease.gl The UFWrequested infornmation on all of the agricultural

enpl oyees on Respondent's payroll, contending they were all part of the
bargai ning unit certified by the Board to be represented by the UFW Vége
and related infornation pertaining to enpl oyees in the bargaining unit is
presunptively rel evant to the bargai ning process. (Qurtiss Wight Gorp.,
Wight Aeronautical Dvisionv. NNRB (3d dr. 1965) 347 F.2d 61 [59 LRRM
2433]; Boston Herald-Traveler Gorp. v. NLRB (1st dr. 1955) 223 F.2d 58 [ 36

LRRM 2220].) Infornation relating to the status of enpl oyees as unit
enpl oyees is relevant to the bargai ning process. (See Qurtiss Wight Gorp.,
Wight Aeronautical Dvision v. NLRB supra, 347 F.2d 61.) Respondent has

failed to rebut the UF|'s show ng that the informati on requested by the

UFWis relevant to the coll ective bargai ni ng process. Respondent's

Agricul tural Ewpl oyer Satus

The evi dence as a whol e shows that Respondent does nore than
provide labor for a fee and is the agricultural enpl oyer of all
agricultural enployees onits payroll. V& so find. Gonsidering the factors

set forth in Tony Lomanto (June 18, 1982) 8 ALRB No. 44, to determne

whet her Respondent is the agricul tural

2/Respondent never told the UFWdirectly that it woul d not give the Uhion
infornation regardi ng property Respondent did not sol ely own or |ease.
Those properties not sol ely owned or | eased by Respondent are H& M H M
and Z, H Dorado, property owned by Hiubert "Dean" Wrick, Poxin Ranch,
Mountain View Ranch (Gewal Bros.), property owed by Hward Rai ney,
property owed by John Morton (which was previously owed by WIIiam
Horton), M& 3, property owned by M ctor GQaze, Giggs Ranch, Goya Ranch,
property owed by Kent Burt, property owed by Bruce Mers and Zucca Farns.
Respondent owns Kaneo, Row ey, Young, and Nel son Ranch, |eases the M neyard
and owned Giggs Ranch fromFebruary 1978 to March 1979.
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enpl oyer of those agricultural enployees listed on its payroll, we find as
fol | ows:

As an equal partner, Robert Hckamhas and has had the day-to-
day responsibility for the farmng operations at H& Mand H M & Z but
del egated that responsibility to his supervisor/ranch nanager, d aude
Mller. Robert H Hckamnanaged M. M ew fromMrch 1978 to Sept enber
1978, and owned Giggs Ranch fromFebruary 1978 to March 1979. H ckam
al so managed H Dorado from 1970 to 1976. &

Respondent ' s crews are responsi bl e for the perfornance of
assi gned tasks and operations for which they are paid. Respondent hires
and determnes the hours, wages, and working conditions of those enpl oyees
and has the ultimate authority to discipline and/ or discharge them

AAtoH&Mand H M & Z Hckamhas the authority to decide
what work shall be done and exercises that authority in nost instances
after consulting one or both of the other partners who are not
“farners. nd As to other properties, Respondent nakes the final decisions
regarding the harvesting in order to coordinate the harvest wth its
packi ng shed operation to nmaxi mze efficiency. As to non-harvest
oper ati ons, Respondent has sone input in the decision naki ng process

because nost of the

g’/The 1970- 1976 period preceded the Board certifying the UFWas the
excl usi ve bargai ning representati ve of Respondent's agri cul tural
enpl oyees, but this fact is relevant to show the | ong standi ng
rel ati onshi p Respondent had wth B Dorado.

4 Andrew Marincovi ch is an accountant who |ives in Long Beach,
Gilifornia and Lawence Zuanich is a fishernan who lives in Fort
Lauderdal e, H ori da.
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properties it services are owied by "non-farners.”

Respondent provides all the | abor and al so provides the
supervisors for all farmng operations, as well as the tools and equi prnent
necessary to performthe work. It provides the gondol as, trailers, and
trucks for juice grapes and provides the pick boxes, pallets, bands, and
trucks to haul table grapes to its commercial packing shed. (See Kotchevar
Brothers (Mar. 2, 1976) 2 ALRB No. 45.) Respondent al so provides the
equi pnent for non-harvest operations such as dusting, tilling, and
sprayi ng. Such equi prent includes tractors, discs, sprayers, and dusters.

Respondent' s trucks and truck drivers haul the produce from
the field to its packing shed and fromthe packi ng shed to Mendel son- Zel | er
for nmarketing. ontrary to the testinony of Robert H Hckam the record
herei n establishes that Respondent bears sone risk for crop | oss. The
records of transactions between Respondent and Mendel son-Zel | er show t hat
Respondent has sone proprietary interest in the crop narketed. A produce
packed by Respondent is sol d (nmarketed) through Mendel son-Zell er. The sal es
of the produce are credited to Respondent’'s account and not to the account
of the property owner(s). Respondent sold the juice grapes fromPoxin Ranch
in Septenber 1977 pursuant to its own contract wth a w nery.

Hckamis or has been in partnership wth Andrew
Mari ncovi ch since 1978, and w th Law ence Zuani ch since June 1979.
Mari ncovi ch and Zuanich are two of the five partners who own H Dorado. As
previously stated Robert H H ckamnanaged H Dorado from 1970 to 1976.
Hubert "Dean" Wrick purchased hi s
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property fromRobert H Hckams father-in-law and has worked for

Respondent si nce 1955.

Respondent has been harvesting and packi ng grapes for H Dorado
and Wrick since 1970, and has al so utilized its enpl oyees to do nonharvest
work on those properties at all tines naterial herein. Respondent does not
pack fruit for any of the property owers it serves pursuant to witten
contracts, but assunes it wll continue such packi ng unl ess told ot herw se.
Respondent ' s enpl oyees performnonharvest work "as a favor” to Robert H
H ckam's nei ghbors who do not have agricultural enpl oyees or the necessary
equi pnent. Respondent has a substantial investnent in its harvest
oper ati on whi ch incl udes boxes, trucks, forklifts, and a packi ng house.

The packi ng house woul d not operate efficiently or profitably wthout the
produce fromproperties not owed or |eased by Respondent. Respondent al so
owns nonharvest equi pnent such as tractors, discs, sprayers, tillers, and
ot her equi pnent necessary to an agricultural operation. Due toits

speci al i zed nature and hi gh cost, nost of Respondent’'s equi pnent is not

easi |y |iqui dat ed.

Hubert "Dean" Wrick testified that he nade all the deci sions
regardi ng the work done on his property and that he set the wages,
hours, and working conditions of the enpl oyees who worked on his
property, which is located across the road from Respondent' s property.
Wrick often contacts the workers directly about performng work on his
property, but Respondent has the ultimate authority to direct, or

permt themto work on Wrick's property.
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The owners of the other properties which Respondent neither owns
nor |eases did not testify at the hearing. Respondent contends that it is
not a custom har vest er§/ and that Hector Rodriguez (Hector) is generally a
| abor contract or.§/ Hector testified that he does not know the owners of
the properties on which his crews work; and that all he knows is that he
works for Robert H H ckam

Many of the agricultural enpl oyees who performwork on ot her
properties al so work on properties owed or |eased by Respondent. Sone of
the enpl oyees work year-round or al nost year-round for Respondent and are
not on any other grower's payroll. Respondent uses its own rates when
naki ng unenpl oynent i nsurance paynents and workers' conpensation insurance
paynents, regard ess of where the enpl oyees performtheir work. It does
not use the rates of the other property owners. Thus, workers'

conpensati on and unenpl oynent clai ns are charged agai nst

§/It Is well settled NLRB precedent that in the absence of newy
di scovered or previously unavail abl e evi dence or special circunstances a
respondent in a proceeding alleging a refusal and/or failure to bargain in
bad faith is not entitled to relitigate i ssues which were or coul d have
been litigated in a prior representation proceeding. (Pittsburg P ate
Gass (. v. NLRB (1941) 313 U S 146 t8 LRRVI425]; Peabody Goal Conpany
(1982) 262 NLRB No. 117 [110 LRRM 1391]; Friendly Ice G eam Corp. (1982)
262 NLRB No. 112 [110 LRRM 1400].) The i ssue of whether or not Respondent
IS a customharvester was not raised prior tothis proceeding. There is
insufficient evidence in the record to determne whet her Respondent coul d
have rai sed the issue at a representation proceedi ng. Respondent coul d
have petitioned the Board for a Unit Qarification wthout violating the
Act, but did not do so. V¢ encourage the use of our unit clarification
procedure as a neans of preventing unfair |abor practice litigation.

&l Robert H Hckamtestified that Hector Rodriguez is a supervisor when
he works for Respondent.
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Respondent .

V¢ concl ude that Respondent is the agricultural enployer of all
agricultural enployees on its payroll since July 12, 1977, for collective
bar gai ni ng pur poses.z/ Respondent has ultimate control over the wages,
hours, and working conditions of all agricultural enployees on its payroll.
A though Robert H Hckamtestified that in a fewinstances he had no
control over the work perforned by certai n enpl oyees, there is insufficient
evi dence to establish that Respondent was not their agricul tural enpl oyer
in those instances, as the record strongly suggests that it had exerci sed
control over those enpl oyees in all aspects of their enpl oynent. n the
basis of the record as a whole, we find that Respondent’'s agricul tural
busi ness is that of a custom harvester-packer, and that Respondent is the
agricultural enployer of all agricultural enployees on its payroll.

Accordi ngly, we concl ude that Respondent's refusal to provide
information to the UFWabout the enpl oyees who worked on the property not
sol ely owned or |eased by it and information about crops grown on said

property violated section 1153(e) and (a) Qedibility of Respondent's

Negoti ators
Respondent has requested the Board to reprimand the ALO
because of his statenents regarding the credibility of M. Hbgan and M.

H pp, Respondent's col |l ective bargai ning representati ves.

z/V\si.\ do not inply that agricultural enpl oyees who are not on an
agricultural enployer's payroll are not its enployees. V¢ do not limt an
enpl oynent rel ationship to an enpl oyer's payrol|. However, in this case
Respondent ' s payrol|l records are the best evidence of the enpl oynent
rel ati onshi p.
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M. Hogan and M. Hpp acted as Respondent's negotiators wth the UFWand
al so represented Respondent at the hearing in this nmatter. The ALO found
the testinony of M. Hogan and M. Hpp to be in |arge neasure self-
serving and lacking in credibility. The ALO stated, "Hogan and H pp
sought not only to establish their credibility as wtnesses, but al so
attenpted to establish their credibility and effectiveness as the
Respondent' s representative. "

"An attorney who attenpts to be both advocate and w t ness
inpairs his credibility as wtness and di mni shes his effectiveness as
advocate." (QGonden v. Superior Gourt (1978) 20 Cal.3d 906.) A the tine
Gonden was decided, the Galifornia Rul es of Professional Conduct, Rule 2-

[11(a)(4), prohibited the enpl oynent of an attorney or the attorney's |aw
firmif the attorney knew or shoul d have known that he/she or a | awer in
his/her firmwoul d be called as a wtness on behal f of the client.
Subsequently, Rule 2-111(a)(4) was anended to permt an attorney to
represent a client in cases where he/she may or wll be called as a

W tness on behal f of the client in litigation concerning the subject
nmatter of such enploynent if the attorney receives the client's witten
consent after the client has been fully advi sed of the possible
inplications of such an arrangenent and the client has had a reasonabl e
opportunity to seek the advice of independent counsel on the natter.

A though such attorney-w tness arrangenents are permtted, the Conden

Qourt's statenment is no | ess applicabl e because of the change in the

Rul es of Professional Gonduct. Attorneys who act both as wtness and
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advocat e i n proceedi ngs before this Board nust bear the risk of having
their credibility questioned and being discredited. V¢ find that the ALO
acted properly regarding his credibility resolutions as to M. Hogan and
M. H pp. g

Sur face Bargai ni ng

Based on the totality of the circunstances on the record as a
whol e, we find that Respondent had no real intention of bargaining wth
the UFWw th the purpose of reaching an agreemant.gl Respondent ' s conduct
fromthe outset of negotiations prevented the parties fromreaching an
agreenent on a conpl ete contract. Respondent's clai mof financial
hardship in late Cctober is not relevant to its actions prior to the tine
of the claim Respondent's clained inability to pay its enpl oyees hi gher
wages than it was proposing at the bargai ning tabl e has no bearing onits
failure to provide adequate and accurate information, its institution of
unil ateral wage increases, and its uses of other dilatory tactics in

bar gai ni ng. Respondent's

g Respondent excepts to the ALOs total failure to credit any of
Respondent's wtnesses and his crediting of all of General Gounsel's
wtnesses. This Board wll not distrub an ALOs credibility resol utions
unl ess the cl ear preponderance of the rel evant evi dence denons-rates that
they are incorrect. The fact that an ALOcredits one party's Wt nesses
over another party's wtnesses in not inproper. (Andrews v. ALRB (1981)
28 Cal . 3d 781; George A Lucas and Sons, (Sept. 10, 1982) 8 ALRB Nb. 61;
Adam Dai ry dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB No. 24; H Paso
Natural Gas Go. (1971) 193 NLRB 333 [ 78 LRRM 1250]; Standard Dry Wl |
Products (1950) 91 NLRB 544 [26 LRRM 1531].) Qur review of the evi dence
indicates that the ALOs credibility resolutions are supported by the
record as a whol e and we therefore affirmthem

g Lhlike the ALQ we do not rely on Respondent’'s statenent in
Robert H Hckam (July 17, 1978) 4 ALRB Nb. 48, that if he could he woul d
rather not deal with the Uhion (again).
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uni | ateral wage increases (see di scussion below) appear to contradict its
clained financial hardship. In addition, the timng of Respondent’'s claim
of financial hardship coupled wth the stringent limtations as to who

woul d be allowed to inspect its financial records strongly suggests that
this defense is a ruse. @/Therefore, we affirmthe ALOs concl usi on that
Respondent engaged in surface bargaining in violation of section 1153(e)
and (a).EJ

Lhi | ateral Vge | ncreases

W affirmthe ALOs finding that Respondent raised the wages of
its enpl oyees wthout notifying and/or giving the UFWan opportunity to
bargai n about the changes. Respondent argues that the raises in June 1980
were effected pursuant to its past practice. The burden is on Respondent
to prove that the increases were nade in accordance wth its past
practice. (Joe Maggio, Inc.(Cct. 7, 1982) 8 ALRB No. 72; NNRBv. Alis-
Chal ners Gorp. (5th dr. 1979) 601 F. 2d 870 [102 LRRM 2194].) Ve find that

Respondent has not net that burden. Respondent argues that its paynent of
$4.00 per hour to swanpers was justified by a busi ness necessity, the need
to harvest its fruit, and therefore was not a violation of section 1153(e)
and (a). The only evidence of business necessity is testinony by

Respondent ' s negot i at or,

o Respondent offered to "open” its financial records to the UFWafter
the Gonsol i dated Gonpl ai nt was issued all eging that Respondent unlawful |y
refused to bargain in good faith wth the UFWand after the pre-hearing
conference in this case.

= Gontrary to the ALQ we find that Respondent did not engage in
regressive bargaining wth regard to its Septenber 24, 1980 Thonpson
seedl ess grape wage proposal .
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M. Hpp, that he tel ephoned UFRWnegotiator, Ms. MIler, and told her that
swanpers woul d not work for less than $4.00 per hour. That evidence is
insufficient to establish the business necessity defense. (See Joe Maggi o,

Inc., supra, 8 ALRB No. 72.)

W affirmthe ALOs finding that Respondent deni ed the URWpost -
certification access. In addition, we find that Respondent through its
supervi sor Hector Rodriguez, engaged in unlawf ul surveillance by foll ow ng
Ms. MIller when she tried to talk to workers on ctober 10. Ms. Mller's
failure to notify and provide informati on to Respondent before attenpting
to take access was justified because of Respondent's repeated failure
and/or refusal to provide the UFWw th accurate enpl oyee |ists, work
schedul es, and job |ocations; and because it engaged in other tactics which
hindered the Lhion's ability to contact Respondent's enpl oyees. Respondent
has not shown that Ms. MIler's access was in any way unreasonabl e or
interfered wth the enpl oyees' work.

In QP. Mirphy Produce Go., Inc. (Dec. 27, 1978)

4 ALRB Nb. 106, we held that a certified bargai ning representative is
entitled to take post-certification access at reasonabl e tines and pl aces
for any purpose relevant to its duty to bargain collectively as the

excl usive representative of the enpl oyees in the unit. Respondent contends
that M. MIler was not entitled to take post-certification access because:
(1) Respondent is not the enpl oyer of the harvest enpl oyees at H Dorado,
and (2) since Respondent does not own or |ease the H Dorado property, the

UFWis not entitled to post-certification access to that property
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wthout the permssion of H Dorado' s ranch nmanager. V¢ find no nerit to
Respondent ' s excepti ons.

In Q P. Mirphy, supra, we found that:

Inits role as collective bargai ning representative, the |abor
organi zation owes a duty to all the enpl oyees in the bargai ning
unit to represent themfairly. Wl lace Gorporation v. NLRB 323
US 248, 15 LRRM 697 (1944). This duty, which extends to the
negotiation of contracts, cannot be di scharged unl ess the union
is able to communi cate wth the enpl oyees it represents.
Prudential |nsurance Gonpany of Anerica v. NLRB, 412 F.2d 77, 71
LRRVI 2254 (2d G r. 1969), cert, denied, 369 US 928, 72 LRRV
2695 (1969). The ability to communi cate during negotiations has
been held to be 'fundanental to the entire expanse of a union's
relationship wth the enpl oyees.' Prudential |nsurance Conpany
of Averica v. NLRB, supra, at p. 84.

Gonmuni cat i on between the union and the enpl oyees is al so
essential to the snooth functioning of the bargaining _
rel ationshi p between the union and the enployer. If the union
cannot easily contact the enpl oyees it represents, delays are
likely to result, negotiations nay flounder, and tentative
agreenents between the parties nay be rejected by the unit
enpl oyees. Accordingly, all parties benefit fromthe institution
and nai ntenance of adequate cormmuni cations between the bargai ni ng
regar esentative and the enpl oyees it serves. (4 ALRB Nb. 106 at p.
4.
The instant case presents a situation where the certified
bar gai ni ng representative sought access to premses in which the enpl oyer
has no | egal ownership or |easehold interest. The enpl oyer has been given
access to the property by the | egal possessor(s) of the property in order
to performan agricultural service(s) wthin the definition of agriculture
as set forth in section 1140.4(a) of the Agricultural Labor Relations Act.
Respondent seeks to narrow the definition of an enpl oyer's
premses to property owned or |eased by the agricultural enployer. This

woul d be contrary to the purposes of the Act and woul d
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undermne the certified bargai ning representative's duty to the nenbers
of the bargaining unit and interfere wth the rights of farmworkers
guar ant eed by section 1152 of the Act.
Section 1140. 4(c) states:

(c) The term'agricultural enployer' shall be liberally

construed to include any person acting directly or indirectly

inthe interest of an enployer in relation to an agricultural

enpl oyee, any individual grower, corporate grower, cooperative

grower, harvesting association, hiring association, |and

nanagenent group, any associ ation of persons or cooperatives

engaged in agriculture, and shall include any person who owns
or | eases or nmanages | and used for agricultural purposes

(Enphasi s added.)

Harvesting associ ations, hiring associations and | and nanagenent
groups which fall wthin our term"customharvester” in nmany cases do not
own or | ease the property on which they and their enpl oyees are engaged in
agriculture. It was not the intent of the Legislature tolimt the term
"agricultural enployer” only to persons or entities which own or |ease
land. The Legislature clearly intended agricul tural enpl oyers to be
subject to the provisions of the Act, regardl ess of whether they owned or
| eased |and, or nerely performagricultural services through their
enpl oyees, on | and owned or |eased by another person or entity.

Gven the intent of the Legislature to include harvesting
associ ations, hiring associations and | and nmanagenent groups W thin the
definition of agricultural enployers, we cannot narrow the neani ng of the
term"enpl oyer's premses" as it applies to our own access rules to include
only that property which an agricultural enpl oyer |eases or owis. The term
"enpl oyer's premses” nust be liberally construed to include the property

or premses on which
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an agricultural enpl oyer perforns agricul tural services and functions
through one or nore of its agricultural enployees. That is, if the
agricultural enployer's enpl oyees are working on property in which the

enpl oyer has no | egal possessory interest, and the enpl oyees are on that
property to carry out an agreenent or understandi ng between the enpl oyer
and the I egal owner(s) or possessor(s) of the property, that property is
deened to be the agricultural enployer's property or premses for the
purpose of |abor relations. The agricul tural enpl oyees have a right to be
on the property because the agricultural enployer has a [imted contractual
possessory inter est.l—Z W find that where agricultural enpl oyees are
assigned to work on property not owed or |eased by their agricultural

enpl oyer, the certified bargai ning representative is entitled to take post -
certification access as set forth in our Decisionin Q P. Mirphy Produce

(., Inc., supra, 4 ALRB Nb. 106.

Therefore, we concl ude that Respondent viol ated section 1153(a)
of the Act by the conduct of its supervisor Hector Rodriguez in: (1)
denying Ms. Mller, a UFWrepresentative, access to the H Dorado Ranch for
the purpose of discussing the contract negotiations wth Respondent's
enpl oyees, and (2) engaging in surveillance by followng M. MIIler around

the field while she was attenpting to talk to Respondent's enpl oyees.

2 Respondent's interest in the property is anal ogous to that of a
license. The interest is not an interest or estate in land but, like a
license, it confers on the agricultural enployer a privilege to use the
land for a specific purpose; i.e., to performan agricultural service(s).
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D scharges of Juan and Margarita Lopez

The ALO concl uded that Respondent |awf ul |y di scharged Juan Lopez
(Juan) for cause but unl awful |y di scharged Margarita Lopez (Margarita)
because of her rel ationship to Juan. V¢ conclude, contrary to the ALQ that
Respondent unl awf ul | y di scharged both Juan and Margarita Lopez because they
engaged in protected concerted activity.

Juan and Margarita Lopez began working for Respondent in 1973
and continued to do so until Novenber 1980, when they were di scharged.
Nei ther Juan nor Margarita was ever criticized about their work perfornance
and nei ther had ever received a warning about their work until Novenber
1980, just before they were di scharged.

In Gctober 1980, Juan and Margarita conpl ai ned to Hector
Respondent ' s supervi sor, about the condition of the portable toilet. There
was only one toilet for 60 workers and it was dirty and there was no toil et
paper. n Novenber 3, Juan and Margarita refused to begin working until
Hector tal ked to Robert H ckamabout payi ng them $0. 35 per box for the
grapes they picked, rather than the $0.30 per box Hector told themthey
were going to get.1—3/ Juan told Hector to talk to Robert H ckam about
payi ng themfive cents nore. Hector tal ked to Robert H ckamand ret urned
totell themthat Respondent woul d pay them $0.35 per box. Both Juan and

Margarita worked the entire day and neither was criticized about

3 3uan and Mar garita received $0.35 per box and $0.40 per box on Qctober
30 and 31, respectively, when they worked for Respondent at H Dorado.
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thei r work.

O Novenber 4, Juan and Margarita were both warned by forenen
Marquez and Qivera about throw ng the grapes into the boxes, picking
bunches that were too small and not packi ng enough grapes into the boxes.
Qivera warned Juan three tines and Margarita once before he fired them
Juan and Margarita continued to work after being told they had been fired.
Qivera then got Hector, who al so told the Lopezes they had been fired.
After talking to Hector, the Lopezes continued to work, and finished the
row of grapes they had been working on. Hector got their checks from Robert
Hckam Juan and Margarita were paid for all the boxes they picked that
day al though they had been fired earlier.

Respondent had an informal policy of requiring Hector and the
other foreman to notify Robert H H ckam concerning a possi bl e di scharge.
n such occasions, Hckamwoul d try to strai ghten out the worker hinself
bef ore the di scharge was effected. This policy was not followed in the
Lopezes' case. Rather, Hckamnade out Juan and Margarita s checks
inmedi ately after Hector fired them thus inplicitly approving their
di scharges w thout naking any effort to investigate or resol ve the probl em

It is clear that Juan and Margarita engaged in protected
concerted activity the day before they were di scharged. Respondent had
know edge of the protected concerted activity, and the timng of the
di scharge strongly suggests that protected concerted activity was the
reason for the discharge. Neither Juan nor Margarita had ever been
criticized about their work and had been picking grapes satisfactorily for

Respondent for seven years, since
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1973, and for a nonth during the 1980 harvest season before they were
di scharged. The only warnings they received were on the day they were
di schar ged.

Respondent contends the Lopezes were di scharged for causey i.e.,
poor work. G ven the evidence on the record, we find that Respondent's
proffered justification for the discharges of Juan and Margarita Lopez is
pretextual and we therefore reject it.

V¢ concl ude that Respondent di scharged Juan and Margarita Lopez
because of their protected concerted activity and thereby viol ated section
1153(a) of the Act.

CROER

By authority of section 1160.3 of the Agricul tural Labor
Rel ations Act (Act), the Agricultural Labor Relations Board (Board) hereby
orders that Respondent Robert H Hckam its officers, agents, successors,
and assigns shall:

1. Cease and desist from

(a) Failing or refusing to neet and bargai n col | ectivel y
in good faith, as defined in Labor Code section 1155.2(a), on request, wth
the Lhited FarmVWrkers of Anerica, AFL-AQ O (URW, as the certified
col | ective bargai ning representati ve of Respondent's agri cul tural
enpl oyees.

(b) Failing or refusing in the course of collective
bargai ning to submt bargai ning proposals wth respect to its agricultural
enpl oyees' wages, hours and other terns and conditions of enpl oynent.

(c) Ganting unilateral wage increases to its agricultural

enpl oyees w thout giving the UFWprior notice and an
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opportunity to bargai n about such wage i ncreases.

(d Failing or refusing to furnish relevant infornation to
the UFW at its request, for the purposes of collective bargaining,
including but not limted to, personnel, crop, and production infornation.

(e) Denying UPWrepresentatives access to bargai ning unit
enpl oyees, at reasonabl e tinmes, on the property or premses where they are
enpl oyed, for purposes related to col |l ective bargai ni ng bet ween Respondent
and the UFW

(f) Failing or refusing to give tinely and accurate
information to the UFWw th respect to the job assignnments and pl aces of
enpl oynent of Respondent's agricul tural enpl oyees.

(g) Engaging in surveillance or in any other nmanner
interfering wth UFWrepresentatives' attenpts to conmunicate wth
Respondent ' s bargai ni ng unit enpl oyees, at reasonable tines, on the property
or premses where they are enpl oyed.

(h) Dscharging or otherwse discrimnating against
agricultural enployees because they engaged in protected concerted
activity.

(i) In any like or related nmanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the
rights guaranteed themby section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good
faith wth the UFWas the certified col |l ecti ve bargai ning representative of

its agricultural enpl oyees at reasonabl e tines
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and pl aces to confer in good faith and submt neani ngful proposals wth
respect to its enpl oyees’ wages, hours and other terns and conditions of
enpl oynent, and if an understanding i s reached, enbody such an
understanding i n a si gned agreenent.

(b) Furnish relevant infornation to the UFW upon request,
for the purpose of bargaining, including, but not limted to, personnel,
crop and production informati on and infornati on about work assi gnnents and
work | ocations of Respondent's agricultural enpl oyees.

(c) Permt URWrepresentatives to neet and talk with
Respondent ' s agricul tural enpl oyees on the property or prem ses where they
are enpl oyed, at tines agreed to by Respondent or, in the absence of such
an agreenent, at reasonable tines, for purposes related to collective
bar gai ni ng bet ween Respondent and the UFW

(d) Uon request of the UFW rescind the unilateral wage
i ncreases whi ch Respondent inplenmented (1) in June 1980, to its steady
enpl oyees? (2) on or about July 14, 1980, for general laborers; (3) on or
about Crctober 1, 1980, for the Thonpson seedl ess grape harvesters; (.4} on
or about Cctober 15, 1980, for the Mal aga grape harvesters; (3) on or about
Qct ober 17, 1980, for the swanpers in the Eperor grape harvest; and (6) on
or about Qctober 30, 1980, for the Enperor grape harvesters.

(el Imediately offer Juan Lopez and Margarita Lopez ful
reinstatement to their forner jobs or substantially equival ent enpl oynent,
wWthout prejudice to their seniority or other enpl oynent rights and
privileges, and nmake themwhol e for all |osses of pay and ot her economc

| osses they have suffered as a result of
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their discrimnatory discharge, the rei nbursenent anounts to be conputed in
accordance wth established Board precedents, plus interest thereon conputed
I n accordance wth our Decision and Oder in Lu-Ete Farns, Inc. (Aug. 18,

1982) 8 ALRB No. 55.

(f) Make whole all of the agricultural enpl oyees who were
enpl oyed by Respondent at any tine between March 3, 1980, and March 10,
1981, the last day of the hearing and fromMarch 11, 1981, to the date on
whi ch Respondent commences good faith bargai ning with the UFW whi ch | eads
to a contract or a bona fide inpasse, for all |osses of pay and ot her
econom c | osses sustained by themas a result of Respondent's refusal to
bargai n, the amounts of the awards to be conputed in accordance wth
establ i shed Board precedents, plus interest thereon conputed i n accordance
wth our Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB
No. 55.

(g0 Preserve and, upon request, nmake available to the
Board or its agents for examnation, photocopyi ng, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay and nakewhol e period
and the anount of backpay and nakewhol e due under the terns of this Qder.
(h) S gnthe attached Notice to Agricultural
Enpl oyees and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(i) Ml copies of the attached Notice, in all
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appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromMarch 3, 1980, until the date on which said Notice is nail ed.

(j) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspi cuous places on its property, the period(s)
and pl ace(s) of posting to be determned by the Regional Drector, and
exerci se due care to replace any copy or copies of the Notice which nay be
altered, defaced, covered, or renoved.

(k) Provide a copy of the attached Notice to each enpl oyee
enpl oyed by Respondent during the twel ve-nonth period foll ow ng the date of
i ssuance of this QOder.

(1) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in all appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine and
property at tinme(s) and place(s) to be determned by the Regional Drector.
Fol  owi ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerning the Notice and/or their rights under the Act.
The Regional Drector shall determne a reasonabl e rate of conpensation to
be paid by Respondent to all nonhourly wage enpl oyees to conpensate them
for tine lost at this reading and during the question-and-answer period.

(m Notify the Regional Crector inwiting, wthin 30

days after the date of issuance of this Oder, of the steps
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whi ch have been taken to conply with its terns. Uon request of the
Regional D rector, Respondent shall notify himor her periodically

thereafter inwiting of further actions taken to conply wth the terns of
this Qder.

ITIS FIRTHER CRCERED that the certification of the UFW as
the excl usi ve col | ective bargai ning representative of Respondent's
agricultural enpl oyees, be extended for a period of one year fromthe date
on whi ch Respondent commences to bargain in good faith wth the UFW

Dated: Decenber 29, 1982

AFRED H SONG Ghairnan

HERBERT A PERRY, Menber

JEROME R WALD E Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges filed in the Del ano Regional Cifice by the Lhited
FarmVWrkers of Anerica, AFL-AQ O (URW, the certified bargai ni ng
representative of our enployees, the General Gounsel of the Agricul tural Labor
Rel ati ons Board (Board) 1ssued a conplaint which alleged that we violated the
law After a hearing at which all parties had an opportunity to present
evidence, the Board found that we did violate the | aw by changi ng your wages
wthout first notifying and/or bargaining wth the UAW by refusing or failing
to bargain in good faith, by failing or refusing to provide i nfornation
request ed by the UFWrel evant to contract negotiations, by denying UFW
representatives access to work sites so they could talk to our enpl oyees about
contract negotiations and by di schargi ng two enpl oyees because they engaged in
protected concerted activity. The Board has told us to post and publish this
Notice. V@ will do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
|l aw that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a uni on
to represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board?
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

> wbhpE

Because it is true that you have these rights, we promse that:

VE WLL NOT nake any changes in your wages, hours, or working
conditions wthout first notifying and bargaining wth the UFW

VEE WLL NOT deny UFWrepresentatives their right to talk to our enpl oyees
at reasonabl e tines on property where our enpl oyees are wor ki ng.

VE WLL NOT di scharge or otherw se discrimnate agai nst any of our
agricul tural enpl oyees because they have engaged i n protected concerted
activity.

VE WLL give information rel evant to our negotiations to the UFWwhen t hey
request it.

VE WLL neet with authorized representatives of the UFW at their request,
for the purpose of bargaining and reaching a contract covering your wages,
hours, and wor ki ng conditi ons.

VE WLL reinburse all of our present and forner enpl oyees who suffered any

| osses of pay or any other economc losses as a result of our failure to
bargain in good faith wth the UPW plus interest.
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VEE WLL of fer Juan Lopez and Margarita Lopez reinstatenent to their forner
jobs or substantially equivalent jobs and wll pay themany noney they |ost,
plus interest, because we di scharged themunl awful | y.

Dat ed: RBERT H H OKAM

By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Rel ations Board. Qne
office is located at 1685 E Sreet, Fresno, Galifornia, 93706. The tel ephone
nunber is (209) 445-5591. Another office is |located at 627 Min Sreet,

Del ano, Galifornia, 93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia

DO NOI' REMOVE CR MUTI LATE

25.
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CASE SUMVARY

Fobert H H ckam 8 ALRB Nb. 102

(UAWY Case Nos. 80-CE105-D
80- CE& 165-D
80- CE195-D
80- CE&-207-D

AODEd S N

The ALO concl uded that Respondent was the agricul tural enpl oyer of the
agricultural enpl oyees on his payroll who worked on property sol el y owned
or leased by himand who worked on property not solely owed or |eased by
himwth a few exceptions where the ALO found he had no control over the
enpl oyees' wages, hours, and working conditions.

The ALO concl uded that Respondent viol ated Labor Code section 1153 (e) and
(a) of the Act by its refusal and/or failure to bargain in good faith wth
the Lhited FarmVWrkers of Awerica, AFL-Q O (UAW, the certified collective
bargai ning representative of its agricultural enpl oyees. Respondent al so
viol ated section 1153(e) and (a) by giving its enpl oyees wage i ncreases
wthout first notifying and giving the U-Wan opportunity to bargai n about
them Respondent viol ated section 1153(a) by denyi ng access to a UFW
representati ve when she tried to contact workers prior to the start of work
to discuss the contract, negotiations wth them and by its engaging in
surveil lance of the UFWrepresentati ve when she attenpted to talk to

wor kers about the contract negotiati ons.

The ALO concl uded that Respondent did not violate section 1153(a) by its

di scharge of Juan Lopez on Novenber 4, 1980, but violated 1153(a) by its

di scharge of Margarita Lopez at the same tine. The ALOfound that Juan was
di scharged for cause, poor work, and for refusing to respond to criticisns
of his poor work, but that Margarita was di scharged because of her

rel ati onship to Juan and not for cause.

BOARD DEO S ON

The Board concl uded that Respondent is the agricultural enpl oyer of all
agricultural enployees on its payroll. A though Robert H Hckamtestified
that he had no control over the work perforned by enpl oyees in sone
instances, there is insufficient evidence on the record to show that
Respondent was not their agricultural enployer, as the record strongly
suggest s that Respondent exercised control over those enpl oyees on its
payrol|l in all aspects of their enploynent. Respondent's agricultural

busi ness, taken as a whole, is that of a custom harvest er-packer.
Respondent ' s refusal to provide the UAWw th infornation it requested about
enpl oyees who worked on property not solely owed or | eased by Respondent;
and crop and production I nfornati on concerni ng those properties violated
sections 1153(e) and (a) of the Agricultural Labor Relations Act.



The Board refused to reprinand the ALOfor his statenent regardi ng both of
Respondent ' s counsel s who al so acted as Respondent's negotiators and were
principle wtnesses inthis case. "An attorney who attenpts to be bot h
advocate and wtness inpairs his credibility as wtness and di mni shes his
ef fectiveness as advocate.” (Conden v. Superior Gourt (1978) 20 Cal . 3d 906.)
Ve find this statenent applicable to the Board s proceedi ngs.

The Board affirned the ALOs concl usion that based on the record as a whol e,
Respondent engaged in surface bargaining in violation of section 1153(e) and
(a). Respondent's claimof financial hardship was not a | egitinmate defense
to the violation given the circunstances in this case.

The Board affirns the ALOs concl usi on that Respondent viol ated section
1153(e) and (a) of the Act by unilaterally increasing the wages of its
agricul tural enpl oyees w thout giving the UPWpiror notice to and an
opportunity to bargai n about the increases. Respondent's defenses of past
pr act idce and busi ness necessity were rejected as not supported by the
record.

The Board affirned the ALO s concl usion that Respondent deni ed the URWpost
certification access and, through its supervisor Hector Redriguez, engaged
inunlawful surveillance of a UAWagent whil e she attenpted to talk to

wor kers about contract negoti ati ons.

The Board found no nerit in Respondent’'s defense that the UFWhad no ri ght
to take access to the property because Respondent did not own or |ease the
property. The U-Whas the right to take access for any purpose related to
Its duty to bargain coll ectively as the exclusive representative of the
enpl oyees in the unit wherever those agricultural enpl oyees are assigned to
work by the agricultural enpl oyer regardl ess of whether or not the property
is owned and/or | eased by the agricultural enpl oyer.

The Board concl uded that Respondent viol ated section 1153(a) of the Act by
di schargi ng Juan Lopez and Margarita Lopez because they engaged in protected
concerted activity.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* % *
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PREFACE

References to the record are to be read as fol |l ows:
"QC' followed by a nunber, or "R' followed by a letter are references to,
respectively, General (ounsel's and Respondant's exhibits. For exanple, G&
3: 60 neans General (ounsel 's exhi bit nunber three, page 60.
Ref erences not preceded by "GC' or "R' are references to the
hearing transcript. For exanpl e, 2:99 neans vol une |1, page 99 of the

heari ng transcri pt



I
STATEMENT F THE CASE

This case was heard before ne in Delano and Fresno, Galifornia, on
Novenber 12, 13, 14, 17, 18, and 19, Decenber 3, 4, 5, and 15, 1980, and January
7, 8, 15, and 16, and March 2, 3, 4, and 10, 1981. The hearing was held
pursuant to the conpl aint issued by the Fresno Regional D rector on August 8,
1980, upon an unfair |abor practice charge (80-C&105-D filed by the Charging
Party, the Uhited FarmVrkers of Anrerican (hereinafter URWY.

The conpl aint all eges that Respondent Robert H H ckamrefused to
bargain collectively in good faith wth the certified bargai ning representative
of his enployees the UFW in violation of Section 1153(a) and (e) of the
Agricultural Labor Relations Act (hereinafter ALRA or Act). Before the start of
the hearing, the conplaint was tw ce anended: once on (ttober 7, addi ng
addi tional charges by the UPWof violation of Section 1153(a) and (e) of the Act
(80-C=165-D; again on Novenber 7th to correct an error in the first anended
conplaint. During the hearing, the conpl aint was anended further, to add
charges by the UFWof additional violations of Section 1153(a) and (e) of the
Act and of violation of Section 1153(c) of the Act. This was done pursuant to a
notion filed by General Gounsel with the Hearing Oficer and served on the
Respondent on Novenber 17, 1980.

The entire conpl ai nt was based upon charges filed by the UFWon July
15, August 22, Cctober 17, and Novenber 12, 1980. Gopes of the charges and the
amended charges were served on the Respondent.

Upon the entire record, including ny observations of the deneanor of

the wtnesses, and the readi ng and consideration of the



briefs filed by the parties, | nake the follow ng findings of fact,

conclusions of law, and determnations of relief.

I
FI ND NS G- FACT

A Jurisdiction of the Board.

R H Hckamowns farmland in Tulare Gounty, California, upon
whi ch he grows tabl e grapes, w ne grapes, pluns, peaches, nectarines and
persimmons. He sells to a nation-w de narket through a shi pper, Mendel ssohn-
Zeller, which is based in San Francisco. R H Hckamis an agricul tural
enpl oyer within the nmeaning of Section 1140.4 (c) of the ALRA The Respondent
admtted this in paragraph Il of his Answer. | find that the enpl oyees on
Hckams land are agricultural enpl oyees wthin the neani ng of Section 1140. 4(b)
of the ALRA | find that the UPWis a | abor organi zation wthin the neaning of
Section 1140.4(f) of the ALRA

B. Qustom Harvester |ssue.

1. Introduction

The nenber ship of H ckams bargai ning unit had never
been di sputed until negotiations between Hckamand the UFWcommenced. At this
hearing the i ssue as to whi ch enpl oyees bel onged to the bargai ning unit was
hotly contested. Hckamclains he is the agricultural enpl oyer only of those
enpl oyees who work on | and sol ely owned or controlled by hinself. The UFWand
General ounsel alleged that Hckamis the agricultural enpl oyer of all those
agricultural enpl oyees who are on H ckams payroll. Hckam by hinsel f, owns or
controls approxinately 260 acres of farmland wth a peak work force of

appr oxi nat el y



35 enpl oyees.
H ckam however pays enpl oyees for work done on approximately 1,000 acres of
| and owned by others. The peak force for those 1,260 acres i s approxi nately 150
enpl oyees. S nce the anount of any relief givenin this case, as well as any
relief given pursuant to the relief ordered for H ckams bargai ni ng unit
enpl oyees in 4 ALRB No. 73, may depend on the answer to this question, it nust
be dealth wth first
2. Property Omed Qutright or Leased Sol ely by H ckam

S nce the UFWwas certified in July 1977 as the excl usi ve
bargai ning agent for Hckams agricultural workers, Hckamhas owned or |eased
six parcels of Iand, which he solely controlled and upon whi ch he grew crops.
H ckam has owned t he Kaneo, Row ey, Young, and Nel son Ranches since prior to
1977 (1:44-49). He lives on the Kaneo Ranch and operates a packi hg house on the
Row ey Ranch (1:44-49). He has | eased, under an oral |ease, the property known
as "The M neyard) since before 1977 (1:49-50). Hckams rent on The Vineyard is
one-hal f of the harvest there. However, Hckamis in sole control of The
M neyard operations.

He owned the Giggs Ranch fromFebruary 1978 to March 1979
(1:57-59). These |ands, excluding the eighty acre GQiggs Ranch, total 262 acres
(1:44-59). The crops on these | ands include oranges, peaches, pluns,
per si mons, nectarines, |enons, Christnas trees, and approxinately 200 acres of
grapes (1:44-59). The grapes consisted of Enperors, R biers, Red Mial agas, and
Hame Seedl ess (all table grapes), and Thonpson's (a juice, or w ne grape)
(1: 44-59).

H ckamperforned al | necessary operations on these | ands

at his own expense. He provided all the necessary equi pnent.



H ckam over-saw and directed his supervisors and enpl oyees in the activity on
these lands. It is Hckams contention that only the workers on these | ands are
t he enpl oyees whi ch are represented by the UFW
3. Property in which HckamHas a Partnership I nterest
A HM
In April 1978, H ckamand Andrew Mri ncovi ch
fornmed a partnershi p known as H& whi ch purchased 240 acres of orange groves
near Exeter, in Tulare Gounty. Each partner owned an equal share. There was no
witten partnership agreenent (1:59-61). The ranch cane with a "nanager",
daude MIler, who had been working that grove since 1955, and had nanaged it
under its prior ower, M. Dobson® (16: 42-43).
A though H ckamand daude MIler both testified
that it was MIler that nade the decisions at H&M (1: 69-71; 17:43-49), the
testinmony is not convincing. MIler receives only $600. 00 per nonth for his
al | eged services as a nanager (G5 3:80, 83,84, 86, 87, 89, 90, 115, 118, 120,
121, 124, 126, 127); the nornal fee for ranch nanager is $5.00 to $7.00 per acre
per nonth (5:81). For the 240 acres of H& this would be $1,200.00 to
$1,680.00 per nonth. Mreover, Mller testified that he consulted H ckam and
Mari ncovich, the partners wth respect to anything i nportant (16:42-48). H ckam
testified that he "advises" Mller wth regard to pruning (5:42-44; 1:70),
pesticide spraying, fertilizing, timng of work to be done on crops, and weed

aisling, and other "najor operations" and with respect to probl ens (1:69-72).

lThere was no testinony as to MIler's duties or responsilities under Dobson.
He was nerely referred to as a "nanager".



These woul d seemto be the kind of routine farmng operations a nmanager woul d be
paid to nake by hinself. Thus, Qaude MIler seens rather to have been a
supervisor wth a degree of independence, but not a manager with full decision
nmaki ng authority. And in any case, it is highly likely that one would tend to
defer to the judgment of a 50%owner/farner? especially an experienced farner.
H ckamhas had daude MIler, the H&M"nanager”, direct work on Hckams Young
Ranch (5: 26- 27).

H ckamal so suppl i ed the equi pnent used at HV
and often included nen to run that equi pnent (GG 3:114, 79; 3:152; 3:119),
because, as he testified, they did not have their own equi pnent (2:152; 3:119).
Hckampaid the nen fromhis payrol|l account and then charged H&Mfor the use of

the nen and equi pnent (GC 3:79, 114).

H ckams pruning crew pruned HBMtrees, and was
pai d by Hckam (GG 3:121; 5:42-44). The enpl oyees on H ckams | and who were
famliar wth drip irrigation systens were also paid by Hckamto repair the H&M
drip system (5: 25-26; GG 12:2).

In fact, Hckampaid the entire payroll for all
activities on &M (G 3: 79, 80, 81, 83, 84, 86, 87, 89, 90, 114, 115, 118, 119-
22, 124, 126, 127), except the harvest. Harvest expenses were entirely borne by
a packi ng conpany, Tenneco Vst or VWodl ake Packi ng. These conpani es nake t he
deci si on when to harvest, and use their own enpl oyees and equi prent for the
harvest operation (1:72; 16:44). Hckamwas reinbursed by H&fMfor all of his
expendi tures. Additionally, Hckamprovided payroll services, although his
partner, Mrincovich, is a GPAliving in Long Beach, and heads a | arge

accounting firmwhich, presunably could do it. (3:94-95).



Hckams credit at |local busi nesses was avail abl e
to H&Mand he aut hori zed H&M enpl oyees to nmake purchases for H&Mon hi s account .
(G&>3:75 79, 80, 81, 83, 84, 86, 87, 89, 90, 114, 115, 118, 120-22, 124, 126,
127; 2:151, 153; 3:101, 124). Hckampaid the bills as they becane due and
charged H&Mfor the expenditures (l1d). These purchases were for ranch
necessities, such as for nachine parts, |unber, and wel di ng.

In June 1979, HBMwas sol d to Law ence Zuani ch
(al so known as Shazu},a Fort Lauderdal e, Horida, fishernan (1:61, 99). Shazu

| eased the property to a new partnership, HVEZ



B HWL

The partners of HVE are Hckant, Mrincovich, and
Zuani ch. They are equal partners (1:61-62). HVZ | eased the 240 acres of oranges
sold by H& Mto Zuani ch, and bought 160 acres of "bare" land (wth barley onit)
bet ween Exeter and Lindsay (1:61-64). The 160 acres were planted in early 1980
wth Enperors and H ane Seedl es grapes, which are currently too young to produce
(1:62-63). Qaude MIler was retained as "nanager” of HVEZ at a naxi numsal ary of
$800.00 per nonth (1:69, 98, G5 3:3-17, 19-22, 27-29, 31, 33, 34, 38, 39, 71, 73-
77, 79). Samuel Davila, a son-in-law of Zuanich, lived on the | and and has been
enpl oyed by HVZ since 1979, at $650.00 per nonth (GG 3:3-17; 19-22, 27-29, 31,
33, 34, 38).

The ultimate authority at HVZ is the three partners,
who appear to make deci sions by concensus (1:99). However, Hckamis the only
farner, and the only partner who lives in the area. Mrincovichis a CPA and
lives in Long Beach. Zuanich is a fishernan, and lives in Horida. (1:99-100).
A though both make periodic visits, they undoubtedly nust rely heavily on
Hckams reports and advice. Hckams statenents to the contrary are
unconvincing. | found Hckamto be fully aware of the custom harvester issue and
ramfications. Hs testinony was self servicing and | ess then credi bl e.

daude Mller, the all eged manager of H & Mwas retai ned as the
"manager” of HVZ at a salary that reached $800. 00 per nonth in June 19807 it had
previously been $600. 00 per nonth (GG 3:3-17, 19-22, 27-29, 31, 33, 34, 38, 39,
71, 73-77, 79). At the nornal nanagers rate of $5.00 to $7.00 per acre per nonth
(5:81), a manager of HVEZ s

2I—I\/JZ isreferred at tines in the record as Shazu.
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400 acres woul d recei ve $2,000.00 to $2,800.00 per nonth. Hckamtestified
that he "advised® Qaude MIler wth regard to pesticide spraying, festilizing,
timng of work, and cultivation of the HVZ properties (1:69-72), and with
regard to the nunber of enpl oyees necessary for specific work (1:101-02; 2:29).
These appear to be the sort of routine ranch operations that a true nanager
woul d have final authority over. Yet, Hckamtestified that he reviews the
work, generally, on HVEZ "every once in a while", and the grapes nore often
(1:71, 100). If Mller had any problens, he cane to Hckamfor advice (1:100-
101) .

Mller's true status is reflected in Hckams reveal i ng
statenent that "I turn himloose on their own initiative and I kind of oversee
it andif it is not done right to suit ne or the way | think the partners want
it done | say sonething." (1:101). Mller appears to have been nerely a
supervisor who is given a relatively high degree of independence rather than a
nanager. There is no evidence that Davila had i ndependent authority of any
kind. Hckamappears to have had effective control of day to day HVE
oper ati ons.

The work at HVEZ i s done by enpl oyees on H ckamis payroll (GG
3:17, 19-22, 27-29, 31, 33, 34, 38, 39, 71, 73-77, 79). These include Hckams
steady or individual enployees (2:18, 20, 23, 29, 63-66, 77-78, 80, 150-53;
4.57-58; 5:32-33;, G>3:3, 4, 7, 13, 14, 21, 22, 34), and Hckams crew
enpl oyees under H ckam supervi sors, Hector Rodriquez and GQoria Verdin (2:17,
28-29, 80; 4:57-58; 5:60-62; G53:3, 4, 6, 7, 9, 12, 13, 14, 19). Qews under
H ckami's supervisors planted HVMZ s grapes (4:57; G53:4, 7, 9, 14, 19). Hckam
handl es the payrol|l for all of these enpl oyees; even though his partner,

Mar i ncovi ch, has



been a CPA for approximately 30 years and runs a Long Beach accounting firm
(3:94-95), and is presunably better equi pped to do it.> H ckam charges HVE for
these expenditures (GG 3:3-17, 19-22, 27-29,.31, 33, 34, 38, 39, 71, 73-77, 79).

H ckam provi des nuch of the equi pnent and material s used by
enpl oyees at HVEZ, including fuel (2:22-23, G53:5 8, 10, 16, 27), tractors and
tractor inplenments (2:76; 4:56-58; 2:80, 150-153; G>3:8, 10, 27, 33, 75, 76,
79). He sold the cuttings he grew for HVEZ that were eventual ly planted on the HVEZ
vineyard (2:30-31, G>3:17). Hckamnade his credit wth | ocal businesses
avai lable to HVEZ, and HVEZ enpl oyees were aut hori zed to charge HVEZ purchases to
H ckams account (2:60-64, 153; 4:58-59, GG 3:16, 20, 29, 31, 38, 39, 73, 74,
77). Hckampaid these bills as they becane due and charged HVZ for them
H ckamal so charged HVZ a "rental on the equi prment he provided to HVE

4. Property In Wi ch HckamHas No Oanership Interest.

A B Dorado.
B Dorado consisted of 400 acres, on which are grapes,

i ncl udi ng Enperors, Thonpsons, A nerias, Calnerias, and Carriagai ns, and pl uns.
The property is |ocated between Exeter and Lindsay and is owned by five
shar ehol ders, Mrincovi ch, Zuanich, Zisless, @lson and King. Z sless neither
lives in Galifornia, nor is a farner. Qlson too |lives outside Galifornia and is
a nanufacturer. King, a Mice-President of Sar K ssed Tuna, "probably" lives in
Gilifornia. (2:67-70).

G ews paid by H ckamhave pi cked and packed H Dorado' s grapes

since approxi mately 1970 (3:87). Hckamassunes that he w |

3n the Fall of 1980, as this hearing was i mmnent, Mrincovich did arrange
to take over HVEZ' s payrol | (2:14).



do this every year unless told otherwse (3:48-49). H Dorado crops

account for nost of Hckams picking and packi ng acti vi tes* and H ckams packi ng
incone Wil be substantially reduced were it not for H Dorado business (3:56-57).
During the 1977 to 1980 period, Hckamhas al so paid his own steady enpl oyees,

i ndi vi dual enpl oyees, or crew enpl oyees and foreman of the crew (18:25-26, 28, 32,
50) to prune pluns (2:70; GG 3:23), plant grapes (7:92-94; 18:26; GG 3:82), prune
grapes (GG 3: 169-70), operate equipnent (GG 3:82), repair equi prent (GG 3:134),
as wel |l as pick, haul, and pack grapes (GG 3:40-46, 93-96, 142-47). Sone of

H ckams enpl oyees al so testified they did suckering and del eafi ng work at H
Dorado whi | e worki ng for H ckamunder H ckamsupervisors, at Hckams direction
7:90-91; 18:28-29, 49, 50).

H ckamcharges H Dorado for these payrol |l expenses. H ckam does
this payroll, and nakes all necessary deductions, even though one of the H Dorado
owners, Mrincovich, has been a CPA for approximately 30 years, and runs a well -
est abl i shed accounting firmin Long Beach (3:94-95). Marincovich has done nuch of
H Dorado's payrol|l since approxi nately 1976 (16:133-34), and all of it since late
1980 (3:68). Hckams explanation that H Dorado was not equi pped to do the
payrol | any earlier is not convincing.

H ckam nanaged H Dorado from 1970 to 1976 (4:83). In
Decenber, 1974, H Dorado hired Mark Witte to nanage H Dorado properties (4:83;
16:13). Hckamwas retained to train Vtte, and kep authority over ranch
operations until early 1976. (4:83-85). Mk Vdtte was repl aced in Novenber 1979
by his brother, Bryan Wtte and Joe Gl onsky. S nce 1976, H ckamhas continued to

i nfl uence and di rect

“he packi ng shed operation is described at length in 8C fol |l ow ng.
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sone of H Dorado's routine activities. He provides and directs enpl oyees in
routine farmoperations on H Dorado (see di scussion above). H ckam
participates in the decision of when to begin picking at H Dorado, apparently
having the final say in order to coordinate the picking wth the packi ng house
(2:122-23; 3:109). Hckamprovides all of the equi pnent necessary for the
harvest at B Dorado (16:26-27; 2:125-26). Mrk Vdtte's testinony that he was
the one who nade the decisions at H Dorado (16: 12-42) does not detract fromthe
obvi ous power of Hckamto effect H Dorado operati ons.

Moreover, it is undisputed that enpl oyees harvesting at H
Dorado in Qctober, 1975, voted in the Hckamrepresentation el ection of that
nonth. H ckman nade no protest or chal l enges on this ground, (7:98-101; GG 33,
34), nor asked for a clarification of the bargaining unit (8:162).

B. Hiubert "Dean" Wrick.

Wrick is one of Hckams steady enpl oyees (2:74). He
ows 35 acres of Thonpsons, Enperors, and A nerias adjacent to Hckams property
(2: 74-75). H ckamhas packed Wrick's grapes since approxi nately 1970 (4:88).

From 1977 to 1980, H ckamhas paid all enpl oyees working on
Wrick's land fromhis payrol|l account for services such as pruning, suckering,
pi cki ng, hauling and packing (GG 3:25, 35, 47-49, 78, 85, 108-110, 131, 162,
163, 167). These enpl oyees often include Hckams steady enpl oyees, and
i ndi vidual and crew enpl oyees, who, although they are often contacted directly
by Wrick, (8:6), are directed to go to Wrick's by Hckamand work under
H ckami's supervi sors (2:80-81, 118-19;
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3:117-18; 4:107-108; 5:8). H ckamcharges Wrick for these expenditures.

H ckam al so provides Wrick wth equi pnrent (5:5-14) and
charges Wrick a "rental™ for this (1d; 4:22-23; 2:127, 31; 3:2-3; GG8.

H ckampartici pates in the decision as when to harvest
Wrick's grapes (3:48; 3:104). A though Wrick has his own view when to pick,
whi ch H ckamdefers to whenever possible, Hckamnakes the final decision
concerning picking in order to coordinate the harvest wth his packi ng house
(2:124-125; 3:47, 48, 102-104). Hckamsends in the crews when he is ready
(2:118-19; 3:118). (enphasis ny own).
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C Poxin Ranch

Poxi n consi sts of approxi mately 50 acres of table and juice
grapes. It is managed by Louis V&i ssenberger, who al so lives there, (2:108;
4:90). Hckamhas provided Poxin w th picking services; once in the 1977 season
and once again in 1978. There is no evidence that he ever packed or haul ed
Poxi n grapes (4:105; 5:38-39; GG 131; 5:47).

The deci sions of Poxin were apparent|ly nade by Louis
Vi ssenberger. The 1977 harvest was al ready under way, wthout Hckams
assi stance, when another of his crops matured. Uhable to find workers to
harvest both crops at once, Véissenberger contracted his Ml aga harvest to
H ckam who, up until then, had apparently not been invol ved wth Poxin (4:105-
106; 5:38-39). In 1978, H ckam pi cked sone of Poxin's juice grapes wth his own
crew and equi pnent, and | eased Poxi n sone equi pnent (5:47). In 1977, Hckam
sold Poxin's grapes under an especially good contract he had wth a w nery
(5:39). He deducted a cost per ton to cover his expenses plus a profit, and
forwarded the rest of the proceeds to Poxin (5:38-40).

H ckam pai d the enpl oyees he sent to work on Poxin on H ckam
payrol | checks. He nmade all the deductions and paid the payrol | taxes. (GG 10,
14, 18, 25). There is no evidence that H ckamever billed Poxin for these
expenses.

D Muntain ew Ranch (Gewal Bros.)

Muntain Viewis | ocated near Exeter; it produces
table grapes (Ewerors) and nectarines on 58-1/2 acres (2:137-139). It has
been owned since 1978 by the Gewal Bros. (2:137-39), one of whomlived in
San Dego, the other in Exeter. The Exeter brother and
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his wfe were killed in a car crash in 1979, leaving an 18 year old son. The
property has since been sold (3:111-112).

For six nonths in 1978 (March to Septenber), H ckam managed Mbunt ai n
M ew and as nmanager, nade all day-to-day decisions; receiving a $3.00 per acre
per nonth fee for this. It appears Hckamactually control | ed day-to-day
operations at Muntain Miew for all of 1978, since the Exeter Gewals died just as
har vesting was begi nning. Hckamthen controll ed the harvest and post - harvest
(3:112). He supplied all equipment and | abor. This included his steady,
I ndi vi dual and crew enpl oyees, and forenen, doi ng cultivation, tractor work,
pruni ng, dusting, weed control, fertilizing, irrigation, and del eafi ng (hedgi ng)
(3:121-125; 4:27-28, 61, 62; 5:22-23, 41-42; G5 3:116, 119, 123, 125, 128, 129).
H ckampai d the enpl oyees on his payroll account, and billed the Gewal Bros, for
these expenditures for | abor and equi prent, and was pai d by them (GG 3: 116, 119,
123, 125, 128, 129).

Enpl oyees pai d by H ckam under forenen paid by Hckamand wth
H ckam's equi prent, have al so done pruning (both grapes and nectarines) and
del eafi ng before and since H ckamwas nanager of Mwuntain Mew Hckambilled
Muntain View Gewal Bros, for the expenditures invol ved (5:28; GG 3:56, 59, 130).
The only forenen ever naned at Muntain View were Hector and Qoria (3:122, 131,
5:41). There is no evidence as to who deci ded these operations were necessary.
Hector stated that al though he renenbered working at Mountain Vi ew Gewal he was
not aware of who the owners or nanagers were; the only thing he was sure of was
that he worked for H ckam (7:49-52).

This incidentally was his recollection as to his status at Howard

Rai neys, Jack Qiggs, Mctor Qaze, Poxin, Gerald Nel son, Zucca
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Farns, Bruce Mers, Goya and MEB. (I1d)

The deci si on when to pick at Mountain Vi ew seens to have been nade
by Hckam(3:130-31). Hckamthen sent in his crews under Hector or Qoria
(Id). Hckampacked Muntain View grapes in 1977 through 1979 (GG 3:56-59, 97 -
99, 160-61). He providedhis ow crews under his own supervisors, and all the
necessary equi prent for the harvest (I1d; 3:130-31; 3:112; GG 3:56-59, 97-99,
160- 61) .

The enpl oyees at Mbuntain M ew apparently reported their working
hours directly to Hckam not to the Gewals (2:141). Hckampai d the enpl oyees
fromhis payrol | checks after naking all required deductions and paying all the
required payrol | taxes. He then billed Muntain Mewfor this. (GG3:56-59, 97-
99, 116, 119, 123, 125, 128-30, 160-61; G510-17; G518-21; GG 25-28).

E Howard Rai ney

Rai ney' s ranch is between Exeter and Li ndsay. He grows
oranges, pluns, and about 12 acres of Calneria grapes. Rainey is retired and
lives in Msalia. Hs son lives on the ranch. (2:10; 3:13; 2:134). 1In 1980,

H ckamwas asked to nanage sone of Rainey's farmproperty and refused (4:28-29).

In 1980, H ckamsupplied a supervisor (Hector) and crew to do
deleafing at Rainey's (2:6-10; G>3:2). The enpl oyees' tine was reported
directly to Hckamby Hector (Id). Hckampaid all of these enpl oyees and
Hector's, fromhis payroll account, and billed Rainey for the costs (1d). The
sane is apparently true of a pruning crew under Hector in 1980 (G53:26). There
IS no evidence in the record who nmade deci sions wth respect to these
oper at i ons.

H ckam has pi cked and packed Rai ney's grapes si nce 1976
(4:88; 3:88). The decision as to when to pick is nade jointly by
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H ckam and Rai ney. Rai ney contacts H ckamwhen he thinks his grapes are ready.
H ckam checks the col or and chooses the exact tine so as to best coordinate the
harvest wth his packi ng house operation (2:123-25, 134; 3:118-120). H ckam
sends in the crews when he thinks it is the best tine (7:18). These crews are
supervi sed by Hector , who takes orders fromH ckam(1d). Hckamsupplies all
the equi pnent used and assunes responsi bility in harvesting Rai ney's grapes,
from pi cki ng through packi ng, and hauling to col d storage (2:134-35).

The enpl oyees invol ved are all paid by Hckamfromhis payrol
account. Hckampays all payroll taxes and makes all necessary dedusctions. The
tines are reported directly to Hckamby his supervisors (2:6-10). H ckamthen
bills Rainey for these expenses, sonetines adding a 5%to 7%accounting fee
(1d; G&3:2, 26, 52-53, 111-113, 158-159, and Novenber 18, 1980 (no page
nunber); G4, 10-17, 18-21, 25-28).
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F. John Morton (WIIiamHorton)

Mbrton owns 20 acres (including 8 of Thonpsons and 4 of
Enperors) adjacent to Hckams property. (2:71, 103). Horton owned it in 1977
and sold it to Mrton in 1979 (3:128-29). Mrton is in the construction
busi ness (2: 52).

H ckam has provided his individual and crew enpl oyees to do vine
tying and tree thinning and pruning for Morton in 1980. (2:72; GG 3:247? 5:57-
59). In 1979, Hckamsent in a crew under Hector to do deleafing (2:143-44). A
crew under Hector nay have planted grapes for Morton in 1980 (5:57-58). Al of
t hese enpl oyees were paid by H ckamon H ckams payrol|l checks. H ckamnade all
the necessary deductions and paid all the payroll taxes. He then billed Mrton
for these expenses. (GG 3:24, 62-66, 151-53; GG4, 10-21, 25-28).

H ckam has tw ce pi cked and packed Mrton's/Horton's
grapes; in 1977 and in 1979. (GG 3:62-66, 151-53; 4:90). The decision as to
when to pick was nmade jointly by Mrton/Hrton and Hckam Horton told H ckam
when he thought the grapes were ready. H ckamthen nade an i ndependant
eval uation, confirned the earlier decision and sent in his crewunder Qoria or
Hector in order to coordinate wth the packing house. (3:129-30). H ckam
provided all the necessary equi pnent for the harvesting, controlled the crop
fromthe start of the harvest until it reached cold storage after packing (1d).

Hckampai d all the harvest enpl oyees fromhis payroll
naki ng the necessary deductions and payi ng the necessary payroll taxes. He then

billed Mrton/Horton for these expenses (GG 3:62-66, 151-53).
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G MB
MB is a partnership in which John Mrton is a partner; the
other partner was never identified (2:51-52). The evidence indicates that all
of MB is planted wth new grapes, and that it has not yet produced a harvest
(4:91).

Qews under Hector planted MB s grapes in 1980. Hector was apparently
contacted by Mrton at HVZ where Hector was al ready doi ng pl anting, and arranged
for Hector to plant M8B. Morton then arranged for Hckamto pay the crewwth
his payrol | (2:52-53? G53:18). A crew under Hector did del eafing on MB in
1979. This was apparently done on Morton's orders (2:144; GG3:67). It is
uncl ear as to who nade the decisions to do these operations. The enpl oyees and
foremen on both of these operations were paid by HckamfromH ckams payrol
account. Hckampaid all payroll taxes and nade all necessary deductions. (GG
3:18, 67; GG12, 16, 20, 27).

H Mctor Qaze

G aze, a farner, owed 30 acres of Enperors near Hckams | and
in Exeter (2:78-79). He pulled his grapes out in 1979 (1d).

In 1979, A aze asked Hckamif he had any one who could cut wre
(necessary to pulling vines). Hckamsent over two of his individual enployees
todoit (4:109). Hckampaid these enpl oyees and nade all the necessary
deductions and paid all payroll taxes. He then billed G aze for the expenses
(GG 3:32).

H ckam has pi cked and packed d aze's only one year; only 1979
(4:88). (daze asked Hckamif he could doit. Hckamsent in Hector wth a

crew Hckamprovided all the necessary equi pnent and
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was responsi bl e for the grapes fromharvest, through packing, to cold storage.
(2:142-143). Hector and his crew were paid by Hckam Hckambilled G aze for
the expense (GG 3:60, 61).

There is no evidence of any other |inks between H ckamand
g aze.

I. @Giggs Ranch (Louann Q| bert/James Qi ggs)

Giggs ows approxinately 10 acres of Enperors near H ckams
property (2:128-129). @Qiggs' daughter, Louann G| bert, apparently handl es
busi ness for Giggs (billings are often in her nane: e.g. G5 3:50).

Qiggs sells his grapes on the vine, and H ckam pi cks and packs
them (2: 132-133). H ckamhas pi cked, haul ed, and packed Giggs' grapes since
approxi mately 1977 (4.88). There is no evidence as to who nakes the picking
decision at Giggs. Presumably H ckamdecides the exact tine to pick in order
to coordinate this activity wth his packi ng house (2:123-125). Hector's crew
picks the grapes (5:45). It is uncertain who sets the pay rate, but it appears
that H ckamhad sone infl uence over them(5:45-46). Hckamdid provide all
necessary equi pnent for the harvest operation (3:115, 128).

H ckam pays the harvest enpl oyees fromhi s payroll
account. He then bills Giggs for these expenses (GG 3:50-51, 103-105, 148-
150) .

There is no other evidence connecting GQiggs to Hckam

J. Qoya Ranch

Qya Ranch is | ocated near Lindsay, approxinately 10 mles

fromExeter. It is owed by Ms. Goya, a wdow, who lives in Southern

Galifornia. It consisted of approxi mately 20 acres of
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Enperors. The grapes were pul led in 1980. (2:144-148).

H ckam's only contact wth Giya was pi cki ng, packing, and
hauling of their grapes in 1979. (Id; 4:88). The Gya nanager contacted
H ckam and asked H ckamto pick the grapes. Hckamsent in a crew under
Qoria, wth all the necessary equipnent. He then haul ed the grapes to his
packi ng house and packed them (2:144-48). There is no evi dence who deci ded
exactly when to pick. | presune Hckamdid, in order to coordinate the harvest
wth his packing operation. (2:123-125).

These enpl oyees and QG oria were paid by Hckamfromhi s payrol
account. Hckampaid all payroll taxes and nade all necessary deducti ons.
Hckamthen billed Goya for all of these expenses. (GZ3:68-70; GC 12, 16, 20,
27).

There is no other evidence connecting Hckamto Quya.

K Kent Burt

Burt owns 40 acres of Thonpson's adj acent to Hckams
property. He farns and runs "Momand Pop" gas stations. (3:131-132). H ckam
has never picked or packed Burt's grapes. (4:89).

In 1977 only, Hckamprovided Burt wth tractors and equi pnent,
his own steady enpl oyees to operate them and a forenan and crew enpl oyees for
necessary ranch operations, such as vine clipping, weed control, dusting, and
suckering. Hckamdescribes this as a contract deal. (3:131-134). Burt
apparent|ly had no equi pnent of his own at that tine (3:134). H ckampaid these
enpl oyees fromhis payroll account and billed Burt for the expenditures.
Hckamdid charge a "rental " for the equi prent. (GG 3:164-166; GG 10, 14, 18,
25).

There is no indication who nade day-to-day deci sions on
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Hirt's ranch, and no other evidence to connect Hckamwth it.
L. Bruce Mers

Mers' property is in Exeter, adjacent to Hckams | eased
property. |t consists of approxi mately 200 acres, including 30 acres of
Emwerors. (3:105-106).

In 1978, Hckamstripped Mers' Enperors into gondol as for juice.
Hckam"contracted" to strip Mers' field. Hckamsent in Hector wth a crew at
atine convenient to Hckam Hckamprovided all the equi pment necessary,

i ncl udi ng trucks and gondol as, and apparently took full responsibility for the
harvest. (3:105-107).

H ckampai d the enpl oyees who did this fromhis payrol |
account, naking all necessary deductions and paying all required payrol | taxes.
(G511, 15, 19, 26). He charged Mers a per ton rate for this service (GG
3:898).

M Zucca Farns

Zucca was owned by Hw n Zucca, a farner, until 1979, when he
soldit. It consisted of 60 acres of Enperors and Cal nerias. (3:113-114).

In 1978, Zucca contacted H ckamto pick and pack his grapes.

H ckamand Zucca jointly decided when to pick. Hckamthen sent in a crew
under Qoria. Hckamprovided al | the equi prent necessary to do the
harvest. (3:114-115). H ckam packed the grapes and sent themon to cold
storage, apparently in full control of the harvest to the cold storage

pr ocess.

H ckampai d t hese enpl oyees and supervi sors fromhis
payrol | account. He then billed Zucca for the expenditures. (GG 3:100-102; GG
11, 15, 19, 26).
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C Hckams PR cking and Packi ng Qoeration In General

The grape harvest usual |y conmes in Septenber and can last into
Decenber and | asts about two nonths. The grapes fromall of the ranches tend to
ripen at about the sane tine, wth slight variations (2:123-125). If the
quantity of grapes intended for the packing house is too great, then the harvest
nust be coordinated to keep fromoverwhel mng the packing house (Id). This is
done by H ckam who, once the individual owers tell himtheir grapes are ripe,
checks the ripeness hinself (3:46-58), and takes responsibility for getting the
crop in, pacing it, and delivering it to the shipper/seller. H ckampicks the
exact tine to pick, and controls the crews who do the picking. G ews under
Hector or Qoria (and occasionally others) are directed as to where and when and

how to pick by Hckam The hours
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are reported to Hckam H ckamthen pays the enpl oyees fromhis payrol|l account
on checks bearing only the nane of Hckamand his wife (G>4). The rate of pay
is decided by Hckamfor his own property. Al other owers appear to fol |l ow
Hckams rates automatically, or set rates simlar to Hckams after consultation
with Hckamand hi s supervisors (4:46-47, 110-111; 5:44-45). The only exception
to this appears to be H Dorado, which appears to negotiate its rate wth Hector,
i ndependently of Hckam H Dorado usually pays slightly higher rates than

H ckam (Wt te' stestinony). The enpl oyees recei ve only one check; a H ckam check,
no natter whose property or the nunber of properties they have worked on during
that pay period. Hckamnakes all the required deductions fromthe checks, files
all the required forns, and pays all the required payrol|l taxes. Should

Uhenpl oynent Insurance, S DI., or Wrkers' Gonpensation Insurance rates rise, it
is Hckamis rates that receive the increase. Hckamnaintains all necessary pay-
roll records for these enpl oyees. Nobody el se does.

H ckamprovides al|l the equi prent used for the picking
process, including trucks, tractors, gondol as, pick-boxes, |ug boxes, and hand
tools. The grapes are packed at H ckams packi ng house; H ckamprovides all the
equi pnent used there, including |ug boxes, fork-lifts, trucks, and labor. The
grapes are hauled fromthe field to the packing house, and fromthe packi ng house
to an independently owned cold storage facility in Exeter (3:23). A this
facility, Mendel soh-Zeller, the shipper/seller takes control of the grapes (Id;
3:29). Hckambills the owner for the | abor and the equi prent used in the harvest

and charges a per box fee for the payroll accounting (3:1-2; GZ3).
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Al table grapes picked by Hckams crews are packed at
H ckam s packi ng house. H ckam packs the grapes under two | abel s owned by
Mendel son-Zel l er: Tal k of the Town or Nob HII (dependi ng upon the grade).

Mendel son-Zel l er i s an i ndependent | y-owned sal es and shi ppi ng operation (3:15).
Al grapes packed by Hckamare sol d by Mendel son-Zeller (wth the possible
exception of Giggs). (3:40). The grapes are identified when bei ng packed and
stored and shipped and sold by | ot nunbers assigned by Mendel son-Zel |l er (3:21-22).
Mbst of Hckams profit arises fromthe packing operation (3:4).

H ckamcl ai ned that Mendel son- Zel | er nakes i ndependent
contracts wth each grower (3:21), but there was no evidence introduced to support
this contention. Hckams ow contract wth Mendel son-Zel | er gi ves Mendel son-

Zell er shipping and sales rights over all grapes owied or controlled by Hckam (G=
6; 3:38-39).

As grapes arrive and are processed through H ckams
packi ng house, Mendel son-Zel | er gives H ckamweekl y "advances" (actual |y paynents
for) against his expenses. Thus nost of the bills and charges to the owners are
paid to H ckamby Mendel son-Zel | er. Mendel son-Zel | er then charges the indivi dual
owner's accounts as the grapes are sold. The owner gets paid when the bill agai nst
his account, and the 10%charges by Mendel son-Zeller (3:12) are paid-off? the owner
gets whatever el se cones in. Mendel son-Zeller keeps the owners (and only the
owner) advised of sales as they occur. (3:81-82; GZ9). Hckambills the in-
dividual owner at the end of the harvest for his entire service, but expects to be
paid only for what the Mendel son-Zel | er advances have not covered (3:24-28, 30-31,
34-37). Mendel son-Zel | er al so handl es col d
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storage expenses in a |like nanner (3:84-85, 89-90).
Mendel son-Zel | er takes control of the grapes at

Exeter cold storage (3:23, 29). H ckamdoes continue to act in an advisory
capacity, informng Mendel son-Zeller if any grapes were pi cked under conditions
whi ch woul d require early shippi ng.

H ckam has al so recei ved a "comm ssi on" fromw neries
for each ton of juice grapes delivered, fromhis own land, and fromthe | and of
others. Hckamis paid for the grapes and deci des howto distribute these

funds (4: 36-38).
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[1l1. The QustomHarvest Doctrine

There is no National Labor Relations Act (hereinafter "NLRA') anal ogous to the
ALRA Qustom Harvester Doctrine. Thus, the QustomHarvester Doctrine is recently
devel oped and still evolving. California Labor Gode Section 1140.4(c) states:

“The term'agricul tural enployer', shall be liberally

construed, to include any person acting directly or indirectly

inthe interest of an enployer in relation to a agricultural

enpl oyee, any individual grower, cooperative grower, harvesting

associ ation, |and nanufacturing group, any association of

persons or cooperative, engaged in agriculture, and shall in-

clude any person who owns or | eases or nanages |and used for

agricul tural purposes, but shall exclude any persons who supply

agricultural workers to an enpl oyer, any farmlabor contractor

as defined by Section 1682, and any person functioning in the

capacity of a labor contractor.” (enphasis added)

The QustomHarvest doctrine is entirely derived fromcase in-
terpretations of the above section, and Section 1682, which defines the neani ng
of the term"labor contractor."” The term"customharvester" has been defined as
simlar to alabor contractor, but as being "sonething nore as well". Kot chevar
Brothers, 2 ALRB No. 45 (1976). It is the nature of this "sonething nore" that
concerns us here.

The key inquiry in defining the "sonmething nore" that nakes a custom
harvester, is to ask who controls the terns and conditions of the worker's

enpl oynent. Freshpi ct Foods, Inc. and N chol as Land and Leasing (., 4 ALRB No.

4 (1977). The object is to discover by looking to the entire relationship (ny

enphasi s) between the enpl oyees and their alternative possi bl e enpl oyers (Napa

Valley M neyards ., 3 ALRB No. 33 (1977), and seeking to whomare the

enpl oyees' prinary ties as enpl oyees. Gurnet Harvesting & Packing, 4 ALRB No.
14 (1978); Joe Maggio, Inc., 5 ALRB No. 26 (1978). The entity wth the

strongest ties
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as defined by its control over the workers and interest in them is deened the
proper one to bear the burden of negotiating wth the workers' chosen col |l ective

bar gai ni ng representative. Freshpict Foods, Inc., supra.

Several factors, none usually determnative alone, are to be
consi dered and bal anced in naking the inquiry described above. These incl ude:
1. The provision of equi pnent
A though this has sonetines been qualified to nean costly and

speci al i zed equi prent (Kot chevar Bros., supra; The Garin ., 5 ALRB No. 4

(1978)), the provision of nore hand tool s has been consi dered significant.

Gournet Harvesting & Packing, supra. S nce the provision of, or failure to

provide, any (ny enphasis) equipnent has a direct effect on enpl oynent conditi ons,
there seens to be no rational basis for limting this factor to costly or
speci al i zed equi prent .

2. I ndependent control of the operation bei ng done.

The customharvester is anal ogous to an i ndependent contractor. He
is asked to do an agricultural task. He then takes responsibility for getting the
job done and the manner of perfornmance is up to him As wth an i ndependent
contractor, the enpl oyees in the operation are his, not the owers. This
assunption of responsibility is usually described as independent nanageri al
judgnent. The nore discretion over and responsibility for a significant operation
an al |l eged customharvester has, the nore likely he is to be found to be a cust om

harvester. Jack Sowells, Jr., 3 ALRB No. 93 (1977); Gournet Harvesting &

Packi ng, supra; Sutti Farns, 6 ALRB No. 11 (1980); Napa Val |l ey M neyards, supra;

Kot chevar Brothers, supra.
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3. ontrol of the enployees, i.e., final authority to hire, fire,

di scipline, supervise, etc., Jack Sowells, Jr., supra; Freshpict Foods, Inc.,

supr a.
This entails nore than nere control over the crews internal

operations. Sutti Farns, supra. An additional perspective to this approach can

be useful here. The subjective view of the enpl oyee as to who he reasonabl y
bel i eves his boss to be is significant.

4. Who does payroll for the workers, i.e., sets rates, hours, pay,
nakes necessary deductions and pays required payrol |l taxes, keeps the payroll

records, and determnes benefits. Freshpict Foods, Inc., supra; Gournet

Harvesti ng & Packi ng, supra.

5. Howthe all eged customharvester is paidis significant. Napa

Vall ey M neyards, aupra; Sutti Farns, supra.

The nore that paynents nade appear to be for an agricul tural
service rather than for the nere provision of labor, the nore likely is a

determnation that the entity is a customharvester. 1d; Gournet Harvesting &

Packi ng, supra; Freshpict Foods, Inc., supra.

6. The interest of the alleged customharvester in the work bei ng
done and in the workers.
If the alleged customharvester has a direct or indirect economc
benefit as a result of his services, a finding of customharvesting is nore
likely. Napa Valley M neyards, supra. The reasoni ng and gui dance of regul ations

propounded under the Fair Labor Standards Act, 29 GFR § 780. 331, concer ni ng

whet her crew | eaders or | abor contractors are the enpl oyers of the workers they

supply, is apposite. That section states:
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(b) The situation is different where the farner only
establ i shes the general nanner for the work to be done.
Were this is the case, the labor contractor is the
enpl oyer of the workers if he nakes the day to day
deci sions regardi ng the work, and has the opportunity for
profit or |oss through" Hs supervision of the crew and
Its output.... Ss opportunity for profit or |oss cones
fromthe nanner of perfornance of work by his crew and
his authority to determne the wage rates paid to his
wor ker s! (Enphasi s added) .

This test hel ps to distinguish the nebul ous ground between a custom
harvester and | abor contractor by enphasizing for the opportunity to benefit
beyond a sinpl e surcharge for the provision of |abor.

There is an additional policy reason to find that the one who pays the
enpl oyees shoul d be considered to be their agricultural enployer.

If a union rancher could limt the size of his bargaining unit by clai mng
that nmany enpl oyees that he pays and whose work he benefits fromare actually
soneone el se's enpl oyees, and that he (the union rancher) nerely does a "payrol
service," there is a trenendous potential for abuse. A wly union rancher coul d set
up several "puppet" ranchers for whomhe did a "payroll service." These puppets
woul d, on the surface, control their enployees; inreality, they would foll owthe
union rancher's orders (in return for a cut of the profit) in controlling these
enpl oyees. Thus, the union rancher woul d be the one actually in control, but this
woul d be very difficult to prove. The effective size of the union rancher's
operation would be greatly increased, but the size of his bargai ning unit woul d not
have increased wth it; he would have to deal wth the union only on the part that
he openly farned hinself. This is essentially what H ckamis doi ng.

Thus, whenever one who does a payroll service benefits in any way

(beyond an appropriate fee for the provision of that service) then
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the payrol| handl er should be careful |y scrutinized for possible liability as
the true enpl oyer of the enpl oyees he pays. Were the additional benefits of
the work to the payroll handler are nore than just incidental, the handl er
shoul d be found to be the actual enpl oyer of the enpl oyees.

These are the tests we shall use in examning the facts
surroundi ng Robert H H ckam's operations to deternine whether or not he

IS a custom har vest er.
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IV. @onclusions of Laww th Respect to the Qustom Harvester |ssue.

1. Land HckamOans or Solely Gontrol s

Respondent admts, and | find, that he is the agricul tural enpl oyer
of all enpl oyees paid by Hckamwho are working on the | and owed or solely
controll ed by Hckam These include the Kaneo, Row ey, Young, and Nel son
Ranches, Giggs Ranch fromFebruary 1978 to March 1979, and The M neyard (whi ch
he | eased).

2. Land in Wich Hckamhas an Oaner's Interest Short of
Qutri ght Oanership

A HM

H ckam owned H&M i n partnershi p with Andrew Marincovi ch from
April 1978 to June 1970. Examning the pertinent custom harvesters factors we
find that:

1. Hckamprovides all equiprent at H&M i ncl udi ng
tractors and tractor inplenents. He also provided his credit at |ocal businesses
and used by H&M enpl oyees for H8M purposes. H ckampaid these bills as they cane
due and then billed H&Mfor these expenditures.

2. Hckam"advised" wth respect to pruning, pest control,
fertilization, timng of work, weed aisling, and other "naj or operations”, and
Wth respect to specific problens as they arose. These are the kind of routine
decisions wth respect to ranch operations that a ranch manager nornal |y woul d be
paid to nake hinself. MIller apparently always fol |l oned H ckams "advi ce".

H ckam's ranch "nanager" was paid only $600. 00 per nonth. The nornal fee for
ranch nanagers is $5.00 to $7.00 per acre per nonth. For the 240 acres of H&M
this woul d be $1,200.00 to $1,680.00 per nonth, two or three tines greater than
Mller, the alleged "nmanager", is actually paid. Hckams partner, Andrew

Mari ncovich is an accountant in Long Beach and is in the area only inter-
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mttently. Hckamlives nearby, is a farner, and has been for nore than
twenty (20) years. Thus, Qaude MIler seens to have been a supervisor wth
a degree of independence, rather than a nanager wth deci si on-naki ng
authority.
In any case, it seens likely that MIler would tend to defer

to the advise of a 50%owner who is also a farner.

3. Hckamoften supplied his own steady enpl oyees to operate the
equi pnent he provided at H&M The pruning crew that usual |y worked for H ckam
pruned H&M s trees. Those of Hckams individual enpl oyees who were his irrigation
systemrepair experts also repaired the HEMirrigati on systens. H ckamhas borrowed
H&M enpl oyees, including daude MIler, to do work on Hckams land. Qdaude MI|er
has even supervi sed work at Hckams Young Ranch.

Qaude Mller lacks full responsibility as a ranch nanager; he

also lacks final authority to hire, fire, discipline, and supervise enpl oyees;
the owner retained this power. Hckam the | ocal owner, had this authority.
S nce Jaude MIler was a nanager, supervised by Hckam any enpl oyee he hired
(for exanple, the HEM steadies) is derivatively Hckams enpl oyee and,
therefore, Hckamhas the final authority on hiring.

4, Hckamdid the payroll for all H8&M enpl oyees, except harvest
enpl oyees. The Harvest of H&8Mwas conducted entirely by custom harvesters,
i.e., Tenneco Vest or VWodl ake Packing, with their own enpl oyees and equi pnent. For

all other enployees in all other operations, H ckam paid
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the enpl oyees on H ckams payrol|l checks fromhis payrol| account. The enpl oyees
recei ved only one check regardl ess where they worked or how nany properties they
worked at. H ckamnade all the necessary payrol | deductions and paid all the
required payrol |l taxes. Hckamkept all the payroll records. He did all this,
even though his partner Mrincovich, was a CPAfor nore than thirty years, and
had a Long Beach accounting firmand was presunably better equi pped to do so.

5. Hckambilled H&Monce a nonth in a single conbined bill for
general payroll, services payroll (for exanple, pruning pluns), equipnent
rental, and operator payroll, and itens charged to H ckams account at | ocal
busi nesses for &M The bills appear to be for agricultural services at |east
insofar as the payrol| equi pnent operator payroll and credit bills are
concer ned. °

6. Hckam a 50%owner of H& certainly had a direct interest in the
operations his enpl oyees perforned there. The value of Hckams interest was
directly related to H&Ms wel | -being. A so, the timng and t he perfornmance of
the operation at H&Mwere of direct interest to Hckam Hckamcould certainly
affect the timng and substance of operations there via his "advice" and the
provi sion of enpl oyees, equi pment, and services. That he did so is evident.
Mari ncovi ch, the other partner, was not in a position to simlarly affect his
owl interests in H&M al though, as a 50%owner, he did share final authority
w th H ckam

Fromthe foregoing, it seens evident that Hckamhad final

't is usual ly clear fromthe billing that specific services were being
perfornmed by the nen and equi pnent. Thus, the bill is nore in the nature of
abilling for services than sinply a bill for the provision of |abor.
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day-to-day authority of operations at H& although he usually all oned A aude
MIller to supervise operations and H ckam"advi sed” with regard to all inportant
operations. Hckamhad the authority to overrule Mller at any tine.

H ckam provi ded essential sophisticated equi pnent and operators. He
arranged for specific services for H&M He received the benefits of the services
done as part-owner of H&Mand in terns of profit on the equi pnent rented to H&V
and in the provision of work and enpl oyees of val ue to H ckamwho, had H ckam been
unabl e to provide sufficient work, mght well have noved on.

Because of the foregoing factors, | find Hckamto be the true operator of
H&M and thus the agricul tural enpl oyer of the enpl oyees there.

B HVLZ

The H&M | and was sol d in June of 1979 to Law ence Zuani ¢ H ckam
Mari ncovi ch, and Zuani ch formed the HVE partnership, which |eased the forner H&M
| and back to Zuani ch and bought 160 acres nore, upon which grapes were planted in
late 1979 and early 1980. The partners were all equal one-third owners of HVL
Examnation of the factors, in light of the six factors fromabove reveal that

1. Hckamprovides nuch of the equi pnent at HVE,

including tractors, tractor inplenents, and fuel, and often operators for the
equi pnent. He charges a fee for the use of this equi pnent. Hckamhas nade his credit
wth | ocal businesses available for use by HVZ enpl oyees for HVZ busi ness. H ckam
paid these charges as they cane in and then billed HVZ for them H ckamal so provi ded
the cuttings planted on the HZ acreage. HVEZ paid for these cuttings. H ckam

provi ded the hand tools that were used to plant these cuttings free of ¢ ge
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2. Qaude Mller, the forner H8&M"nanager," was
retained to "nanage" HVEZ. Hs maxi numsal ary was $800 per nonth (as of June
1980). At the normal $5-7 per acre per nonth, the nmanager's fee, as nanager of
HVZ' s 400 acres, should be $2,000.00 to $2,800.00 per nonth, three or four
tines what MIler was paid. Samuel Davila, a son-in-law of Zuanich, has |ived
on the | and since 1979 and received a sal ary of $650 per nonth. There is no
evi dence that Davila has independent authority of any kind.

Hckamtestified that he "advises" daude MIler with respect to pest
control, fertilizing, tinme of operations, cultivation at HVZ, and M| er
apparent|ly always followed that advice. Mller's true status as a supervi sor,
wth a high degree of independence, is reflected by Hckams statenent: "I turn
himloose on their own initiative and | kind of oversee and if it is not done
right to suit ne or the way | think the partners want it done, | say
"sonething." Hckams true status is also thereby illumnated. It seens |ikely
that Mller would defer to Hckams "advice" since Hckamis a long-tine farner
in the area and part-owner of HVZ. The other two HVZ's partners, Marincovich
and Zuani ch, are respectively a Long Beach CPA and a Fort Lauderdal e, Ha.,
fisherman. Each is in the area only intermttently. A though they do as owners
share final authority over the ranch wth Hckam H ckamappears to have
ef fective day-to-day control of HVL

H ckamapparently directed and oversaw the planting of the HVEZ "160."
This work was done by crews worki ng under H ckams regul ar harvest tine
supervisors, Hector Rodriguez and Qoria Verdin. The HVEZ "160" is nai ntai ned by
enpl oyees on H ckams payroll, including his own steady enpl oyees. H ckam

testified that he often visits the
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"160" to check on operations and that he regularly reviews the work at all
of HVL

3. There is no evidence that authority over enpl oyees at the
240 acres that were fornerly H&M changed when it became HVZ. The pl anti ng work
on the "160" was done by crews hired by and working under H ckams regul ar
harvest tine supervisors, Hector Rodrigues and Qoria Verdin. The cultivation
and nai nt enance of the "160" is done by enpl oyees on Hckams payrol |, including
H ckams steady and i ndi vi dual enpl oyees.

S nce Qaude MIler lacks full authority as a ranch manager, he al so | acks
final authority to hire, fire, discipline, and supervise enpl oyees. The owner
clearly retains this power. Hckamas the sole local ower certainly has such
authority, since MIller "manages" only under H ckams supervision. Any enpl oyee he
hires to do HVZ' s operation? are derivatively enpl oyees of Hckam since H ckam has
final day-to-day authority over hiring and firing.

4. The payroll of HVEZ enpl oyees was done by H ckamunti |
the Fall of 1980 when this hea ing becane i nm nent.

At that tine Marincovich arranged to take over HVEZ's payrol |. Mrincovi ch
has been a CPA for approxinately 30 years and runs a Long Beach accounting firm
which is presunably better equipped to do payroll accounts than Hckam H ckam
alleges that they were not equipped to do it untilrecently is unconvincing. The
enpl oyees are paid on Hckampayrol |l checks. H ckamnakes all necessary deductions
and pays all required payroll taxes, disability, worknen's conpensati on and
unenpl oynent insurance. |If sonething shoul d happen to cause these clains to

increase, it is Hckamwho feels that increase. For exanple, if nunerous
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accidents at HVEZ cause the disability premuns to raise, it is Hckams
payroll that is affected, not HVE. Hckambills HVZ for these payroll
expendi t ur es.
5. Hckambills HVZ once a nonth in a single conbined billing
for general payroll, specific services (for exanpl e, weed hoei ng the "160")
equi pnent rental, operator payroll, and itens charged to Hckams account at |ocal
busi nesses for HVZ. These bills appear to be nore in the nature of a bill for
services than a billing for the nere provision of workers.
6. Hckamcertainly had an interest in the work done

at HVZ, and especially with respect to the operations done on the grapes there.
Hckamw || pack HVZ' s grapes (when the vines begin to produce) for so long as he
is a partner of HVZ. The care of the young vines contributes directly to their
heal th and thus their productivity as matured vines. Hckamis paid for his
packi ng services on the basis of vol une packed out; the nore grapes producing the
nore grapes that are packed out and the nore noney H ckamnmakes. Thus, by his
careful supervision of HVZ grapes, Hckamw || financially benefit. In addition,
the val ue of the HVZ land (of which Hckamowns one-third) is increased by Hckams
care in overseeing operations there and by his provision of whatever HVZ needs t hat
H ckamcan provide. The other owners, Mrincovich and Zuanich, were not in a
position to simlarly protect or advance their interests via their influence over
oper ations on HVL

Moreover, Hckams ability to rent equi prent and "l end" enpl oyees to HVE
hel ped al | ow H ckamt o keep val uabl e enpl oyees who m ght ot herw se have noved on
due to lack of sufficient work. It also allowed Hckamto keep equi pnent that he

woul d not have ot herw se been abl e
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to afford.

Fromthe foregoing, | conclude that Hckamnust be held to be the
agricultural enpl oyer of enpl oyees at HVE. He had final day-to-day authority,
al though he usually del egated this to Qaude MIler. He provided essenti al
sophi sti cated equi pnent, operators for that equi pment, naterials, crews, and
supervisors, and arranged for special services to be done for HMZ.  The
enpl oyees | ooked to H ckamfor their paychecks. H ckambenefitted fromhis
i nfl uence over HVZ both in terns of the increased val ue of his ownership
interest, interns of anticipated profit, and in terns of the acquisition of

enpl oyees and equi pnent he woul d not ot herw se have af f orded.
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3. Land in Wiich Hckamhas no Oanership Interest.
A H Dorado

H Dorado consists of approxi mately 400 to 450
acres, of which there are approxinately 400 acres of grapes (Enperors,
Thonpsons, Al nerias, Galnerias, Carrigans), and a few acres of pluns. The
property is | ocated between Exeter and Lindsay. There are five owners,

i ncl udi ng Marincovi ch and Zuani ch.

1. Hckamhas provided all tools and equi pnent
necessary for the grape harvest since 1970. He has provi ded equi pnent operators
at other tines for H Dorado's own equi pnent, and has done repair and
nai nt enance work on B Dorado' s equi pnent .

2. Hckammanaged H Dorado from 1970-1976 and
trai ned his successor Mark Wdtte, fromDecenber 1974 to md 1976. S nce

1976, H ckam has continued to advise Mark and Bryan Vétte, particularly in re-
spect as to when to harvest. Hckams advice is critical here because of the
necessity for having his packing house avail abl e to receive the grapes. The
deci sion of when to pack is nmade jointly between H ckamand the Véttes.

Curing the harvest, Hckamand his supervisors
oversee and direct the work. They direct where, when and howthe picking is to
be done. H ckam's supervisors coordinate the picking wth the packi ng house and
wth the trucks hauling the picked groups to the packing house. H ckamthen
grades and packs the grapes and haul s themto col d storage.

H ckam's enpl oyees have al so testified to doi ng
suckering and del eafing work at H Dorado at H ckams direction and under

H ckami's supervisors. These crews were paid by Hckam Qews
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pai d by H ckamhave al so pl anted grapes at H Dorado. Mreover, in 1975, when
the Respondent’'s el ection in the instant case took pl ace, enpl oyees working at
H Dorado voted w thout conpany objections by Hckam al though H ckamdi d obj ect
on other grounds to certain votes. H ckamhas never asked that the bargai ni ng
unit be clarified.

3. Hckamhas authority over all harvest enpl oyees.
H ckamis obviously as concerned as the owners as to the quality of the actual
pi cking since he has a direct interest inthe final result. Gapes that are
inproperly picked are either hard to pack, are ruined for packing. Hckamis
pai d for his packing by the nunber of boxes which he packs out. The better the
grapes are picked, the nore that can be packed. H ckams harvest supervisors
instruct the harvest enpl oyees at the start of each day how H ckamwants the
pi cking to be done. Should the field crews inproperly pick the grapes the
packi ng house supervisor w il informH ckamand H ckamcracks down on the
pi ckers. H ckams supervisors have fired enpl oyees who failed to pick correctly.

H ckamdirects Hector and/or doria where and

when to work the crews. Hector testified that although he renenbers working at
BH Dorado, and several other places, he was uncertain of who the ower was, and
the only thing he was sure of is that he was working for H ckam

4., Hckampaid all B Dorado enpl oyees when he was
nmanager. S nce 1976, Marincovich has done nost of H Dorado' s payroll. H ckam
has continued to pay all harvest enpl oyees. He has al so paid enpl oyees for
speci al operations at H Dorado, e.g., planting grapes, pruning pluns, pruning
grapes, suckering, deleafing, and operating equi pnent. These enpl oyees i ncl ude

H ckam's steady enpl oyees, individu
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enpl oyees, and crew enpl oyees.
A though the Wttes apparently set the rates,

H ckam pai d t hese enpl oyees on H ckam payrol | checks drawn on H ckams payrol |.
H ckam nakes al | necessary deductions and pays al|l required payrol | taxes. Hckam
keeps the payroll records. Should, for exanple, disability insurance premuns go
up because of accidents to these enpl oyees at H Dorado, H ckams premuns woul d be
the one affected. H ckamdoes this even though Mrincovich, at H Dorado owner, is
a CPA and heads a Long Beach auditing firmthat could do the work. Hckams
expl anation that Marincovich isn't equipped to do it is not credible.

5. Hckambills B Dorado once a nonth on a conbi ned
bill for harvest payroll, other services payroll, equi pnent and operator payroll,
and packi ng and haul ing charges. The bills appear to be nore in the nature of bills
for services than for the operation of |abor.

6. Hckamhas an economc interest in H Dorado' s
grape operation. Hckamtestified that he nade a good profit fromhis packing
operation. Mst of Hckams packing profits cone fromB Dorado' s busi ness.
Hckamtestified that al though it woul d be possible, it would be difficult to
justify running the packi ng house w thout B Dorado.

Hckamis paid for packing by the nunber of packs

out. The better the grapes, and the better the quality of the packing, the nore
grapes wll be packed out. H ckamseeks to naximze this through specific
servi ces provided HVZ, and through his supervision and control of the harvest
operation. H ckampacks everything he picks. Hs profits fromthe packing pl ant
far exceed the profits fromthe picking. He picks because he gets to pack. These
two operations are linked in Hckams operation. |If Hckamwasn't given the

packi ng (where his
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profit comes fronm, it is doubtful that he would do the picking. He does the
pi cking with an eye towards naxi mzing his packing profits.

H ckamal so testified that he couldn't afford
to keep a crew for the whol e season by hinself. Hckamneeds a crew avail abl e at
all tinmes during the harvest in order to keep the overal |l picking/ packing
operation snoot hly conducted. The H Dorado harvest hel ps Hckamto keep a crew
available for the entire harvest season;, wthout H Dorado he coul dn't produce
enough work to hold a crew The B Dorado harvest al so all ows H ckamto acquire
equi pnent he coul dn't ot herw se af ford.

In view of the above analysis, | find that
Hckamis the agricultural enpl oyer of the H Dorado grape harvest enpl oyees.
H ckamcontrol s the harvest because it is in his economc interests to do so. He
directs, supervises, and has final authority over the workers involved. Those
enpl oyees ook to Hckamfor their pay. They get only one check regardl ess of
wher e they have worked.

Hckamis al so the agricultural enpl oyer of
those specific operations done by the enpl oyees on his payroll at B Dorado.
These are in the nature of contract work. H ckams steady enpl oyees are
soneti nmes invol ved. H ckamwas asked to do a job; howhe did it was up to him
The H Dorado owners were secure in the know edge that H ckamwoul d do the best
job he could in order to naximze his packing profits.

B. Dean Wrick
Wrick is one of Hckams steady enpl oyees. He

ows 35 acres of Thonpsons, Enperors, Cal nerias, adjacent to Hckam H ckam

has packed Wrick's grapes since approxi mately 1970.
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1. Hckamprovides Wrick wth all necessary harvest equi pnent
and had provided Wrick wth nuch equi pnent for other operations. This includes
tractors, tractor inplenents, trucks, and hand tools. Hckamcharges Wrick a fee
for the use of this equi prent.

2. Wrick apparently controls nost operations on his | and.
However, he deci des when to pick only after conferring wth Hckam in order to
coordi nate the packing house. ce this is decided, Hckamsends a crew under one
of Hckams supervisors to do the picking. Hckamcontrols Wrick's picking
operation for the sane reason that he controls H Dorado' s picking operation.

H ckamusual |y allows Wrick to oversee the picking on his ow property, but the
picking is done as per Hckams instructions, and is eval uated by the packi ng house
output. Hckamhas the ultinate supervision of the harvest, does the packing and
hauling, first to the packi ng house and then to col d storage.

H ckamal so provides his own steady and/or individual
enpl oyees to do specific operations at Wrick's. This work is in Hckams own
interest as well as Wrick's because the health of the vineyard is directly rel ated
toits productivity;, the nore grapes produced neans nore boxes packed and nore
noney for Hckam The rates paid are the same as Hckams rates, and H ckam pays
t he enpl oyees.

3. Wrick apparently has final authority to hire, fire, etc., on
his own property. It is unclear who has final authority over the harvest
enpl oyees. Hector testified that al though he renenbered working at Wricks, the
only thing he knew for sure was that he was working for Hckam S nce Hector is
one of Hckams regul ar harvest supervisors, and since Hckamsends the crews

there, it seens probabl e
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that Hckamcontrols the hiring, firing, and discipline of harvest enpl oyees.

4. Hckam pays all of the enpl oyees at Wricks. The rates

paid are the sane that are paid by Hckam It is uncertain who sets the rates
at Wricks. It appears that Hckam sets his rates and Wrick sinply
acqui esces. The enpl oyees receive just one check, even though they nay al so
report to Hckams property and other properties as well in that pay peri od.
The checks are Hckams payroll checks drawn on Hckams payrol|l account.
Hckam pays all the payroll taxes and nakes the necessary deductions. |If
disability insurance premuns on enpl oyees at Wricks rise, it is Hckams
policy that is affected.

5. Hckambills Wrick wth a single nonthly bill for any
services done. The bill includes payroll expenditures, picking, packing, hauling
charges, and equi pnent rentals. The bill (GG3; p. 35 47-49, 108-110, 162, 163),
especially wth respect to harvest operations | ooks like a bill for nultiple
services and not nerely for the provision of labor. P cking, packing, and hauling
is done for a rate per box plus labor. The bill al so includes | abor by Hckams
steadi es, and payrol| for specific services. These services are often perforned in
conjunction wth the sane work bei ng done on H ckams ow |land. The enpl oyees
sinply continue their work onto Wrick's adjacent property. The continuation onto
Wrick's and seens to be done at Wrick's behest but wth Hckams consent to the
use of his enpl oyees and equi pnent. Thus, the billing to Wrick for |abor and
services is for service and its incidental |abor.

6. FHnancially Hckamnmnakes little profits frompicking. He

pi cks because he gets to pack what he picks, and the quality of the
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picking, in part determnes the packing house profit. Thus, Hckamhas an
interest in the execution of the picking operation at Wrick's, an opportunity
to profit fromthe nanner of the execution of the harvest. H ckam supervi ses
the harvest operation in order to naximze his profits on the packing. Wrick
agrees to Hckams control of the harvest. Hckamal so effectively controls
the rates the enpl oyees are paid since Wrick apparently acqui esces to Hckams
rat es.

Fromthe above | conclude that Hckanis the agricultural enpl oyer
of the harvest enpl oyee's on Wrick's property. Hckamnust simlarly be
considered the agricultural enpl oyer of those enpl oyees who work on Wrick's

land wth Hckam's consent while continuing work being done on Hckams | and.
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C Poxin.
Poxi n consi sts of approxi mately 50 acres of table and juice grapes. It
I s nmanaged by Louis Véi senberger, who al so |ives there.

1. Hckamprovi ded equi pnent necessary to do the Ml aga harvest
he contracted to do in 1977 and 1978. This was a jui ce harvest; therefore, packing
was not i nvol ved.

2. Hckamhad conpl ete control of the harvest operation.

3. Hckamcontrol | ed the harvest enpl oyees at Poxin. He
testified to doing this under contract.

4. Hckamdid all the payroll for the harvest at Poxin. He
never billed Poxin;, he was paid a fee for the operation, pursuant to the contract.

5. Hckamwas paid a rate per ton picked for the harvest.

6. Hckamcontrolled the operation and the rates paid.

He clearly had an opportunity to profit through the nani pul ation of this power.
H ckamsol d the grapes harvested under his own contract wth a w nery.

Fromthe above, | find it inescapable that Hckamwas the agricul tural
enpl oyer of the harvest enpl oyees at Poxin.

D M. Mew

M. Mewis near Exeter. It produces table grapes and nectarines on

50-1/2 acres. It has been owned since 1978 by the Gewal Brothers, who did not
live in the area. The property has since then been sol d.

During 1978, Hckamwas the nanager of M. M ew (see Satenent of Facts).
As such, Hckamwas the agricultural enployer of all enployees at M. Mewin 1978.

H ckamal so pi cked and packed M. M ew grapes in
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1977 and 1979.

1. Hckamprovided all necessary tools and equi pnent for the
harvest operations at M. View H ckamcontinuously provi ded equi pnent and
enpl oyees to do pruning and del eafing at M. M ew

2. In the 1977 and 1979 harvest, the decision as to
when to pick was made by Hckam Hckamthen sent in his crews under his
supervisors wth his equipnent to do the harvest. H ckampicked the grapes,
haul ed themto his packi ng house, packed them and haul ed themto col d storage.
H ckam has al so done other operations for M. Miewin 1977 and 1979, pruni ng and
del eafing. Hckampaid all of these enpl oyees. The fact that H ckampaid only
for these particular jobs indicates that Hckamdid not provide a payroll for
M. Mew

3. Hckamapparently controlled the hiring, firing,
disciplining, etc., of the enpl oyees on his payroll wrking at M. Mew These
enpl oyees wor ked under H ckam's supervisors, and Hckamdirectly profited from
the manner in which they did their work. Thus, Hckamhad an interest in seeing
that they didit well. The enployees at M. Mewreported their tine directly
to Hckam not to the Gewals. Hector testified that, although he renenbered
working at M. Mew he did not knowwho owned it and that the only thing he was
sure of there was that he was working for H ckam

4. Each of these workers who worked at M. M ew were paid by
Hckamw th Hckams payrol|l checks fromthe Hckams payroll account. H ckam
nade al | necessary deductions and paid all required payroll taxes. |If a
disability insurance policy had to be adj usted on these enpl oyees accounts, it

was H ckamwho was affected. H ckamapparently determned the pay rates.
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5. Hckambilled M. M ewfor these expenses in a
single nonthly bill for picking, packing, hauling, equiprment rental, and ot her
servi ce charges. He received a per box fee for the packing and haul i ng, plus
| abor for the picking. Hckamwas reinbursed for |abor expenses for the other
servi ces.

Hckams interest in the harvest is the resulting packi ng
busi ness.

As aresult of the above analysis, | find that all enpl oyees who wor ked
at M. Miewon Hckams payroll were Hckams agricultural enpl oyees. H ckam
provided their equi pnent, directed their work, was responsible for it, and had an
economc interest inits performance. The enpl oyees were paid by Hckam and
| ooked to Hckamas their enpl oyer. Hckamreceived fees for this which seens to
refl ect a service fee rather than a pure | abor fee.

E FRainey.
Rai ney' s ranch is between Exeter and Lindsay. He grows

Cal nerias on approxi mately 12 acres. He is retired, lives in Msalia, and his
son lives on the ranch. H ckamhas harvested and packed Rai ney's grapes since
appr oxi mat el y 1976.

1. Hckamprovides all of the equi pnent necessary to do
the harvest operations at Rainey's.

2. The decision as to when to harvest is nade jointly by
H ckamand Rainey. H ckamapparently has the final say in order to coordi nate the
harvest wth the packi ng house operation. Hckamthen directs the crews, under
his own supervisors, to start, and Hckamtakes responsibility for the harvesting,
packi ng, and hauling to cold storage of Rainey's grapes. Hector renenbers working

at Rainey's property, but
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says the only thing he was sure of there was that he was working for Hckam
3. Hckamapparently had final authority over the hiring,
firing, and discipline of the harvest enpl oyees at Rainey's.
4. Al harvest enpl oyees at Rainey's are paid by
H ckamfromH ckam's payrol | account on Hckams payrol|l checks. The tines are
reported directly to Hckamby H ckams supervisors. Hckampays all payroll taxes
and nakes all necessary deductions. Hckams disability insurance policy and
wor kers conpensation policy is on the |ine shoul d anythi ng happen.
5. Hckamsends Rainey a single bill for picking,
packi ng, and hauling. The charge is based on a per box rate plus labor. This is
nore like a fee for a service than a fee for |abor.
6. Hckamstands to benefit economcally fromhis
control of the picking since he can, through supervision of the picking, naxi mze
packi ng profits.
| find, based on the anal ysis above, that Hckamis the agricultural
enpl oyer of all enpl oyees on his payroll determned to be involved in the harvest
of Rainey's grapes.
F. Morton/ Horton.

Morton owns 20 acres (including 8 Thonpson and 4 Enperors) adjacent
to Hckams property. Horton owned it until 1979 when he sold it to Horton. Horton
was a farner; Mrton is in the construction business,

1. Hckamprovided all the equi pnent for the harvest operations
he did there in 1977 and 1979. A though enpl oyees pai d by H ckam have done ot her

operations at Morton's, there is no evidence as to who supplied the tool s needed.
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2. Hckamhas tw ce picked and packed Horton/ Morton
grapes: in 1977 and 1979. The deci si on when to pi ck appears to have been nade
jointly by Mrton/Horton and Hckam H ckamapparently had the final say in
order to coordi nate the harvest with the packi ng house operati on.

H ckam has pai d enpl oyees to tie vines, thin trees, and prune trees.
There is no evidence as to who deci ded these operati ons were necessary or who
supervi sed and controlled them S nce these are not all of the operations
necessary to maintain a vineyard or orchard, it seens possible that H ckamwas
asked to performthese particular operations for which he did the payroll. These
seemeven nore likely inlight of the fact that Mrton (who owned the ranch when
these operations were done) is not a farner.

It is also possible that the crew under Hector, and pai d by H ckam
planted grapes for Mrton, but the evidence is unclear.

3. The harvest crews of 1977 and 1979 were under
H ckams control. They were hired by Hckams supervisors and H ckamhad final
authority over discipline, and over the job. Athough it seens |ikely that
H ckamal so had final authority over the enpl oyees in the other operations, there
is insufficient support for this to permt such a finding of fact.

4., Hckampai d the enpl oyees who did the 1977 and 1979
harvest at Morton. He also paid the enpl oyees who did the ot her operations
referred to above. They were paid wth Hckams payroll checks fromH ckams
payrol | account. Hckamnade all the necessary deductions and paid all the
requi red payrol |l taxes. Should there have been any reason to increase disability

or unenpl oynent premuns, Hckam policy woul d have been the one affected.
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5. Mrton/Horton was billed for these operations in a single
nonthly bill which conbi ned a per box charge for packing and haul i ng plus a | abor
charge for picking. The other operations were |likewse billed in a single
nont hl y charge when they occurred. Such billing is nore like a bill for service
than a nere bill for |abor provided.

6. Hckams interest in the harvest operationis related to the
packi ng operation. The better the picking, the nore boxes H ckamcoul d pack out, and
the greater the packing profit. H ckamnaxi mzed the packing output potential via
hi s supervision of the harvest operation.

Hckams interest in the other operations done on Mrton's grapes are al so
related to the nmaxi mzation of Mrton's grape production. Hckams interest in the
ot her operations done on Mrton's trees appears only to have been as a contractor.

Based on the above, | find that only the harvest enpl oyees at
Morton/ Horton were agricultural enpl oyees of Hckam Hckams links to the ot her
operations and the enpl oyees concerned are too tenuous to find Hckamto be their
agricul tural enpl oyer.

G MB

MB is a partnership in which Mrton is a partner; the
other partner was never identified. The evidence indicates that all of MBis
planted with new grapes (planted in 1980) which have not yet produced a harvest.
MB was pl anted by crews under Hector and paid by Hckam A crew under Hector,
paid by Hckam has al so apparently done del eafing at MB.

1. It is unclear who provided the equi pnent used for these

operations at M&B.

-51-



2. Morton apparently deci ded these operations were
necessary and arranged for themto be done, and arranged for Hckamto pay
t he enpl oyees.

3. Morton apparently held ultinate authority to hire, fire,

di scipline, and supervise the enpl oyees on these jobs.

4. Hckamdid the payroll for these enpl oyees. They were
paid wth Hckams payroll checks fromH ckams payroll account. H ckamkept all
the records, paid all the payroll taxes and nade all the necessary deducti ons.

H ckam's social insurance policies were the ones on the |ine.

5. Hckamhbilled MB for the payrol | expenditures in
asingle nonthly bill for the period when the operation was done. This bill
appears to be nore in the nature of a bill for a payrol|l service since Hckam
apparent |y | acked any ot her invol venent wth MB.

6. Hckamhad no apparent interest in the operations at
MEB, or any opportunity to benefit fromthemor control them

Hckamis not the agricultural enployer of the enpl oyees at MB.
H M ctor Q aze.

A aze owns 30 acres of Enperors next to Hckamin Exeter. Qaze is
afarner. He pulled his grapes in 1979. Ewl oyees paid by Hckamcut the wre at
G aze's (an operation necessary to pulling grapes), and H ckam pi cked and packed
QG aze's grapes in 1979.

1. Hckamprovided all the equi pnent necessary for the harvest
at Qaze. Hckamapparently provided the tools necessary for the wre cutting,

since Hckamsent the enpl oyees there to do that specific job.
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2. Hckamapparently had full responsibility for
and control over the execution of the 1979 harvest at G aze's. daze asked
Hckamif he could do it, an Hckamdid. Hckams only responsibility wth
respect to the wre cutters was to provide themwhen G aze asked if H ckam had
anyone who could do it.

3. Hckamhad conpl ete authority over the harvest
enpl oyees at G aze's. Hckamapparently al so had authority over the wre
cutters, since they were nerely | oaned to G aze.

4. Hckamset the rates for the enpl oyees on his payrol| who
worked at QG aze's. They were paid on Hckams payroll checks fromH ckams payrol |
account. Hckamnade all the necessary deductions and paid all the required
payrol | taxes. |f social insurance premuns were increased, Hckams policy was
the one to be affected.

5. Hckambilled G aze for picking, packing, and hauling in a
single bill that included a per box rate plus labor. This bill is in the nature of
abill for services. Hckambilled G aze for the payrol |l expenditures for the wre
cutters.

6. Hckamhad an opportunity to benefit fromthe
control of the picking at 3 aze (see prior No. 6's above). H ckamhad no
opportunity to profit fromthe wre cutting.

Thus, Hckamis the agricultural enpl oyer of the harvest enpl oyees at
QG aze and of the wire cutters that worked there.

. @Qiggs Ranch (Luann G| bert/Janes Qi ggs).

Giggs ows approxinately ten acres of Enperors near
Hckams property. @Giggs' daughter, Luann Q1| bert, apparently handl es busi ness
for Giggs since billings are often nade to her. H ckamhas pi cked, packed, and

haul ed Qi ggs' grapes since 1977.
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1. Hckamprovided the equi prent used to harvest Giggs'
gr apes.

2. Thereis little evidence as to who deci ded when to harvest
at @iggs. Hckamprobably decided the exact tine in order to coordinate the
pi cking crews and the packi ng house operation. Hckamassuned full responsibility
for the picking, packing, and hauling operation, and determned how the work was
to be done. H ckamoversaw the execution of the harvest. Hector renenbers havi ng
worked at Giggs, but felt that he was working for Hckamwhen he was there.

3. Hckamhad the ultimate authority to hire, fire,
and di sci pline the enpl oyees invol ved in the harvest operation referred to above.

4. Hckameffectively set the rates and pai d the enpl oyees They
were paid on H ckampayroll checks fromH ckams payrol| account. Hckamkept the
payrol | records on his enployees. If his social insurance policy is affected because
of these enpl oyees, H ckams policy was the one affected.

5. Hckambilled Giggs wth a single bill for picking, packing,
and haul i ng that was based on a per box fee for packi ng and haul i ng pl us | abor for
picking. This was nore in the nature of a fee for a service than for provision of
| abor .

6. Hckamhad the opportunity to naxi mze his packing
profits through his control over picking operations. Hckamnade little from
pi cki ng; H ckamnade "a good profit" from packi ng.

Fromthe above, | find that Hckamis the agricultural enpl oyer of the

harvest enpl oyees at Giggs that are on H ckams payroll.
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J. Qya

Qoya consi sts of approxi mately 20 acres of Enperors. They
were pulled in 1980. H ckam harvested and packed Goya's grapes in 1979.

1. Hckamprovided all the necessary equipnent for the
harvest operation at Qoya.

2. The Goya nanager asked Hckamif he coul d do the
harvest and H ckamapparently took full responsibility for the harvest. H ckam
and the Goya nmanager probably jointly decided exactly when to pick, wth Hckam
having the final say in order to coordinate the picking crews and the packi ng
house operation. Hckamthen ran the harvest as he sawfit.

3. Hckamapparently had ultinmate authority over the hiring,
firing, and discipline of the enpl oyees. The crew was supervi sed by Hckams
regul ar harvest tine supervisor, Qoria Verdin, and the crews had to satisfy
Qoria and H ckam

4. Hckampaid all of these enpl oyees and kept the
payrol | records on them He paid all the required payroll taxes and nade all
necessary deductions. H ckams social insurance policies were the ones on the
line for these enpl oyees.

5. Hckambilled Goya wth a single nonthly bill for
pi cking, packing, and hauling. The charge reflected a per box charge for
packi ng and hauling, plus a | abor charge for picking, and an equi pnent char ge.
This constitutes a bill for a service.

6. Hckamwas due to naxi mze his packing profits
via his control of the picking. Inproperly picked grapes are not packable. H ckam

nakes little frompicking; his real noney is in the packing.
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Because of the above facts, | find that Hckamis the agricul tural enpl oyer
of the 1979 ya harvest enpl oyees.
K Kent Burt.

Burt owns 40 acres of Thonpsons adjacent to H ckam
Burt runs "Momand Pop" Gas Sations. H ckamhas neither picked nor packed
Burt's grapes. Enpl oyees paid by H ckam have done ot her essential operations at
Burts: vine clipping, weed control, dusting, and suckering, all in 1977. H ckam
descri bed these as contract deal s.

1. Hckamprovided the equi pmrent necessary for these
operations and the enpl oyees, including his own steadies. Burt had no equi pnent

of his own at this tine.

2. There is no evidence as to who deci ded these operati ons were
necessary. Ohce the decision to do themwas nade, H ckamwas hired to do them
H ckamtook full responsibility for the job and did it as he sawfit. H ckam
perforned these operations on a contract to do them

3. Hckamhad final authorit over the enpl oyees involved in
these operations. The enpl oyees worked for Hckamand had to satisfy Hckam

4. Hckampai d these enpl oyees on H ckam payrol| checks
fromH ckam's payroll account. H ckamnade all necessary deductions and paid all
requi red payrol | taxes. H ckamkept the payrol|l records for these enpl oyees. If
there was any effect on his social insurance policy, it was Hckams policy that was

af f ect ed.

5. Hckambilled Burt for these operations as they occurred.
The bills indicate a per acre fee for the operation plus |abor and equi pnent

charges. These are clearly charges for the service,
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not for the nere provision of |abor.

6. Through his control of the operation and the
enpl oyees' pay, Hckamhad an opportunity to profit. The faster he coul d
do the work, and the I ess he coul d pay his enpl oyees, or the fewer
enpl oyees he could get by wth, the greater was his profit.
Based on the above, Hckamnust be found to be the agricul tural enployer of the
enpl oyees invol ved in the above operations at Burt's. Ranch.

L. Bruce Mers.

Mers owns approxi nately 200 acres adj acent to
H ckams | eased property, including 30 acres of Enperors. Hckamcontracted to
strip Mers' Enperors in 1978. This was a gondol a harvest for juice and no
packi ng was i nvol ved.

1. Hckamprovided all the necessary equiprment for this
j ob.

2. It is uncertain who deci ded when the job was to be
done or that the grapes should be stripped for juice rather than packed. It seens
likely that the Mers' nanager did so. Hckamtook full responsibility for doi ng
the stripping and did the job as he saw fit.

3. Hckamfully controlled the enpl oyees invol ved.
They worked for Hckam not for Mers, and it was H ckamwhomthey had to
satisfy. The job location for this work for Hckamwas sinply at the Mers'
ranch.

4. Hckampai d these enpl oyees on H ckam payrol| checks from
H ckams payrol | account. Hckamnade all necessary deductions and paid all
requi red payrol| taxes. Hckamkept the payrol| records for these enpl oyees. |f
there was any effect on his social insurance policy, it was Hckams policy that

was aff ect ed.
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5. Hckam billed Mers for this operation in a
single bill. H charged a per ton rate. This is clearly a bill for a
service provided, not for the nere provision of |abor.

6. Through his control of the operation and the
enpl oyees' pay, Hckamhad an opportunity to profit or loss. The faster H ckam coul d
do the work, and the I ess he coul d pay his enpl oyees, or the fewer enpl oyees he coul d
get by wth, the greater his profit.

Based on the above, Hckamis the agricultural enpl oyer of these
enpl oyees at Mers.
M Zucca Farns.

Zucca was owned by Hvin Zucca until 1979. Zucca
consi sted of approxi mately 60 acres of Enperors and CGal marias. Hvin Zucca
is afarner. H ckampicked, packed, and haul ed Zucca' s grapes in 1978.

1. Hckamprovided all the equi pment necessary for these
oper at i ons.

2. Zucca contacted H ckamto do the picking, packing, and
hauling. It appears that H ckamand Zucca jointly deci ded when to pick, wth Hckam
having the final say in order to coordi nate the picking crews and packi ng house
operations. H ckamappears to have then assuned full control over, and
responsibility for, the picking, packing, and haul i ng

3. Hckamhad ultinate authority over the enpl oyees
i nvol ved. The enpl oyees worked under Qoria Verdin, Hckams regul ar harvest
supervi sor. The enpl oyees went in when Hckam gave the word, and H ckam was
the one the enpl oyees had to sati sfy.

4, The rate paid to these enpl oyees seened to have been

set by Hckam and acqui esced to by Zucca. Hckampaid the

- 58-



enpl oyees on H ckam payrol | checks fromhis payroll account. H ckamnade all
necessary deductions and paid all required payrol | taxes. Hckamkept the payrol
records for these enpl oyees. |f there was any effect on a social insurance
policy, Hckams policy was the one aff ect ed.

5. Hckambilled Zucca by a single bill collecting a per
box rate for packing and hauling, plus a | abor and equi pnent charge for
picking. Thisis nore in the nature of a bill for services provided than sinply
for the provision of |abor.

6. Hckamclearly had an opportunity for profit or
loss via his control of the picking, packing, and haul i ng operation. Therefore,
H ckamnust be considered to be the agricultural enpl oyer of the 1978 harvest

enpl oyees at Zucca's.
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V. Hckams Bad Faith Bargai ni ng.

1. Introduction.
Oh Gctober 21, 1975, the ALRB conducted a

Representation Hection at Hckam pursuant to an el ection petition filed by the
UFW Hckamcontested the el ection, but the Board certified the UFWon July 12,
1977, as the excl usive bargai ning agent of Hckams enpl oyees. (RH Hckam 4
ALRB 73 (1978)). H ckamcontinued to refuse to bargain during the tine he
appeal ed the Board's order. Onh Decenber 28, 1979, the 5th Ostrict Gourt of
Appeal s denied Hckams appeal. n March 3, 1980, the UFWagai n requested to
negotiate wth Hckam (GQC 37). O April 3, 1980, bargai ni ng between H ckamand
the UPWbegan. It is stipulated that the parties net on April 3, April 28, My
27, June 9, 23, July 14, and 24, August 1, 8, 13, 22, 29, Septenber 11, 12, 17,
19, 24, and Cctober 9, 24, 1980. S nce the negotiati ons commenced, there have
been filed agai nst H ckamthe four unfair |abor charges whi ch concern us in the
I nstant case.

The qualifications of the negotiators were quite disparate. Eelio
Hierta, for the Whion, has been enpl oyed by the Whion since 1975. He has worked
nainly at the ULhion's La Paz Headquarters, and also in Delano and xnard. He
has been a Uhion negotiator for tw years, since 1978. He was trained at the
Fred Ross ol ective Bargai ning School in 1978 for about one year. H's parents
are al so UPWnegotiators. During his training, Hierta participated in
approxi matel y 12 negoti ations. He has conducted approxi nately 12 nore
negotiations on his own, in the &nard and Del ano areas. Hierta negotiated the
H ckamcontract fromApril, 1980, until the end of July, 1980. Deborah MI | er
was assigned to the Hckamnegotiations in md-July, 1980. She has been

enpl oyed by
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the UFWsince 1974. From 1974 until 1976 she was a boycott organi zer From 1977 to
Qctober, 1979, she was a paralegal for the UFWin the Delano area. She dealt wth
unfair |abor practices and assisted in negotiations wth respect to both contract
and unfair |abor practice settlenents. From1979 until My, 1980, she organi zed
boycotts. She was then assigned to negotiations. She worked on approxi nately five
bad faith bargai ning cases as a paralegal. She was famliar wth Hckams ranch
oper ati ons because of an unfair |abor practice charge filed agai nst H ckamon whi ch
she worked. Wiile she was a paral egal and during her training as a negoti ator,
MIler attended negotiations and worked wth other negotiators for several
contracts. She was assigned to the negotiations departnment in July of 1980. The
H ckamnegotiation is one of the first she was responsi ble for as a sol e
negotiator. Before becomng the sole Lhion negotiator for the H ckamnegoti ati on,
Huerta briefed her on everything that had occurred in the negoti ati ons.

For the conpany, Mchael Hbgan started the negotiations. Hogan is a
sharehol der in the firmof Littler, Mendel son, Fastiff & Tichy, based in San
Francisco. Hgan's office is in Fresno. Hogan has had extensive experience in
| abor negotiations, including several farmworker's contracts. Hogan
participated in the first four negotiating sessions, after which he was
repl aced by Spencer Hpp. Hpp also is a nenber of the firmof Littler,

Mendel son, Fastiff & Tichy. He has worked for the firmsince Novenber, 1979,
when he was first licensed to practice lawin Galifornia. Hpp has

assi sted the chief negotiators for the Padul a contract (UFWcontract),
Retail derks, and Butchers Lhion contract. The Hckamnegotiation is the
first for which Hpp has beensol el y responsible. He was assigned to the

H ckamnegotiations in
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md- March, 1980. Hpp was present at the first four negotiating sessions,
at whi ch Hogan was the | ead conpany negotiator. H pp was the conpany
negotiator for the rest of the neetings.

| found M. MIler's and M. Hierta's testinony to be internal ly consi stent
and presented in a candid, sincere, straightforward, unhesitating manner. They were
famliar wth the areas in which they were questi oned and responded i n an honest and
fully professional manner. The testinony of both M. Hogan and M. H pp, by
contrast, was in large neasure self-serving and | felt lacking in credibility. Hogan
and H pp sought not only to establish their credibility as wtnesses, but al so
attenpted to establish their credibility and effectiveness as the Respondent's
representative. They were nenbers of the firmwhich argued this case on
Respondent ' s behal f and Respondent's representative at the bargaining table. The
Anerican Bar Association frowns on such a practice (Cannon 19 A B A Canons of

Bhics; See also French v. Hall, 119 U S 152 (1886)).

2. Failure to Provide Infornation.

h March 3, 1980, the Whion requested H ckamto
commence negotiations. They requested infornmation, including Hckams busi ness
organi zation, his tools and equi pnent, benefits he gave his enpl oyees (e.g.,
jury duty pay, nedical insurance, vacations, etc.,), crops, production dates for
each bl ock of |and, types of pesticides and chemcal s used, enpl oyee lists
(giving nanes, social security nunbers, original dates of hire, job
classifications, wages, hours, holidays, and vacations). Infornation was
requested for the years since the Lhion had been certified, i.e., 1977, 1978,
and 1979, and was requested to be provided wthin ten days (GG 37).
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Oh March 20, Hp called David Burciaga to ask if the conpany coul d
delay providing hmwith the information until Mrch 31. The reason gi ven was
that Hogan, the conpany negotiator, was tied up at the nonent. Burciaga said
to call Hierta, the Union negotiator. Hpp did so, and Hierta said a del ay
until March 31 was okay, but he wanted the informati on as soon as possi bl e.
Hpp sent Hierta a letter confirmng this conversation (G>39) On April 1,
Hogan cal l ed Hierta and gave a general and i nadequate oral response for the
i nforamion request ed.

A Payroll Infornation.
The Uhion's March 3 request included a request

for the nanes of enpl oyees, their Social Security nunbers, original dates of hire,
job classification, wages, hours, and benefits for the years 1977 through 1979. n
April 1, Hogan told Hierta that the payrol |l records were "vol umnous,"” and that
the conpany was consolidating them but that Hiuerta should get themsoon.
April 3, at the first negotiating session Hdgan gave Hierta a witten response to
the then informati on requested, which nerely reiterated the infornmati on given in
the phone call of April 1st (G540). On April 3rd, Huerta rerequested the
original "raw' payroll infornmation and stressed the need for it. Hogan said that
he was in the process of getting that information fromH ckam but there was a
“problemi wth the payroll infornation: sone of the records were for Hckams
enpl oyees worki ng on property owned by others. Hogan's testinony that he did not
say this is not convincing, inlight of the fact that this is exactly what the
"problent wth the records were, and the fact that in summari zi ng those records,
the conpany del eted that infornmation. Hierta al so asked for infornation

concerni ng vacations at
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the April 3rd neeting. Hbgan said that paid vacations did exist, but he didn't
know anyt hing el se about it. He said he would get the infornation. Hierta again
requested a list of enpl oyees' nanes and addresses. Hogan sai d the conpany woul d
provide them but did not say when. Hbgan verbally stated sone pay rates,
including $3.35 for general labor? $4.00 to $4.35 for tractor operations; $3.75 to
$4.00 for irrigation; $3.75 to $4.25 for steady enpl oyees; $3.55 for field

enpl oyees (seasonal pruners, etc.). Oh April 21st, Hogan told Hierta in a letter
(G542) that copies of the 1977 to 1980 raw payrol| data woul d be available at the
next neeting.

At the next neeting, on April 28th, Hogan inforned Hierta that the conpany
was separating work done on H ckams property fromwork done on other property that
Hckamhad paid for as part of a "payroll service." He said the conpany was
summari zing the work on H ckamproperty and that that woul d take about a nonth. He
said the conpany would send it when it was conpleted. Hogan did bring the
originals of the rawrecords to the neeting, and said that Hierta coul d | ook at
themthere. Hierta was not allowed to take the docunents with him and had
insufficient tine to properly use themthere. The conpany took the docunents wth
themat the end of the neeting. A the neeting, Huerta agai n requested raw data
for all enployees on all properties that were on Hckams payroll. The raw data
that Hierta was shown was unintelligible. 1t was often inpossible to tell job
classification, pay rate, |ocation of the operation, the crop being worked on. The
conpany never offered to help interpret this data. Hiuerta offered the Lhion's hel p
to extract the infornation fromthe sumaries, in order to get the records in | ess
than one nonth, but that hel p was not accepted. Hierta then asked for an enpl oyee

|ist
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W th nanes, addresses, social security nunbers, and original dates of hire to be
sent before the end of the nonth. A though Hogan told Hierta the conpany woul d stay
and go through the records wth Hierta at the neeting, and answer questions, this
offer was | ess than hel pful. These records (GG 10-17) are both vol um nous and
confusing. It would have taken nuch nore tine than was available to go through

those records. Hogan testified that Hierta acquiesed to the delay in providing the

records. This seens unlikely in view of the imnortance/Wth whi ch the

Lhi on viewed the payrol|l docurments. Any acqui esence by Hierta (Huerta totally

deni ed acqui esi ng) woul d only have been reluctant and qualified at best.

Therefore, | find that Hierta did not acquiese to the unnecessarily |ong del ay that
resul ted.

Oh May 1, 1980, Hpp sent Hierta a letter (G543), including an enpl oyee
list, wth nanes, social security nunbers, and addresses of enpl oyees. Hierta had
asked for this on April 3rd, why so long. This list included none of Hckams
steady enpl oyees, except Fred Sroud, nor the Alnarals, who had been working for
H ckamfor years. The list was both inconpl ete and i naccurate. Many of the
addresses were wong, and not all enployees were listed. Qoria Verdin was |isted
twce wth different addresses. Mny of the addresses given were General Delivery
addresses. S nce the Lhion intended to use these addresses to | ocate and cont act
enpl oyees, General Delivery addresses are not very useful. The original dates of
hire (which were requested) were mssing. Mst of the enpl oyees |isted were not
current enpl oyees. Despite attenpts to do so, the Lhion was unabl e to reach any
current enpl oyees using this |ist.

Oh My 2, Hpp sent Hierta another letter (GG44) saying that the Iist

sent the previous day cane frominfornation other than the raw
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record, and was likely inconplete. Although this |etter suggests that there was
an agreenent that the summaries were to be done wthin a nonth, Hierta testified
that he never agreed to this; he was just told. Hierta stated that he wanted the
records as soon as possi bl e.

Oh My 20th, Hpp called Hierta to informhimof a further delay wth the
payrol | information. H pp suggested that perhaps it would be better to provide the
information on a year-by-year basis (as was actual |y done), and thus get it to
Hierta as soon as possible wthin the limts of what H pp described as "necessary
delay.” No new arrival dates were given. Hierta again offered the Lhion help in
extracting the necessary information, but this was apparently not accepted. Hierta
re-requested all original payroll docunents as soon as possi bl e.

A the third neeting on May 27th, Hierta still had no payroll infornation.
He was told that the 1977 summary was ready. A though the original was at the
neeting (G5 22), there were no copies. The conpany took the summaries wth them
when they left. Hogan said that he woul d copy themand send Hierta a copy. Hbgan
said Hiuerta could conpare the summaries wth the rawdata if there was any probl em
Hierta re-requested the raw data, and Hogan agreed to send copies. Hogan said he
would do it as soon as possible. At the neeting, Hierta | ooked over the summari es,
Hpp said the only difference between the summaries and the raw infornati on was t hat
the summaries included only work on H ckams property. Hierta asked the question
wth regard to one of the summaries, but Hckamwas unable to answer it. Huierta
found the sunmaries to be unsatisfactory; they gave no indication of the crop, the
j ob being done, or the | ocation.

Hierta asked what H ckam's connection was to the other properties that

were being excluded. Hckamsaid that he | oaned enpl oyees to them
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and then did the payroll as a convenience. Huierta stated the Lhion's position is
that it represents all enpl oyees on H ckams payroll. Hckamthen said that he
woul d not be doing the payroll for others in the future. Hierta then asked for a
list of enployees and their job classifications again. Hogan said the conpany
woul d send themand Huerta stressed the need for the requested i nfornation "right
awnay. "
Oh May 28th, Hpp sent Hierta a copy of the 1977 raw data and the 1977
sumary (G510, 14, 22; G546). There was no conpany offer to expl ain these, and
Hiuerta was unable to tell what job was bei ng done, what crop was bei ng worked on,

or the location.

At the fourth neeting on June 9th, Hierta was inforned that the 1978 raw
records and summaries were ready. A though the originals were there, the conpany
did not provide copies. Hgan said he would nail copies to Hierta. A though Hierta
nade no further request to inspect the raw payroll records (because he said the
previ ous requests were "already pretty clear"), Hierta did re-request an enpl oyee
list wth the original hiring dates. The conpany said they would send it.

n June 10th, Hogan sent Hierta a list of enpl oyees with original hiring
dates (G>40). He also sent the 1978 summary (GG23). He did not send the 1978
raw data, but rather asked if Hierta wanted it. Huerta found the enpl oyee list to
be the sane one as before, except wth original hire dates added. Thus, it was
I nconpl ete; the steady enpl oyees were not |isted, and the addresses were incorrect
and/or unsatisfactory. Huerta al so found the sunmaries to be unsatisfactory. They
only included work done on Hckams property, and were thus inconpl ete, and were
unintelligible (there is no clue to the location, job being done, or crop).

June Ilth, Hiuerta called Hogan and re-requested the 1978 raw data. Hoga
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said he would send it. A so on June Ilth, Hogan sent Hierta a letter (GG 50)

sayi hg that Hogan had asked H ckamfor the 1978 raw data, and that as soon as Hogan
got it and copied it, he would send it to Hierta. On June 17, H pp sent the 1978
raw records (G5 11,15) to Hierta (G551).

O June 15th, Hiuerta went to Hckams ranch to try to contact enpl oyees.
He talked to the Almaras, who were the only enpl oyees he could find. Interestingly
enough, the Alnarals were not on the enpl oyee |ist provided by the conpany.

At the fifth session, on June 23rd, Hpp told Hierta that the 1979
summaries and records were ready. The records and summaries were not at the neeting
though, and there was no indication when they woul d be forthcomng. O June 25t h,
Hpp sent Hierta the 1979 raw payrol | records and summaries (GG 12, 16, 24; GG 53).
It is now approximately four nonths after they were requested. Uhderstandably, the
Lhion found the records to be unsatisfactory; they were inconpl ete and/ or
unintel ligible.

At the seventh neeting on July 24th, H pp asked the Uhion for an economc
proposal . Huerta explained that the conpany's pay increase (discussed bel ow and
the difficulties in naki ng sense out of the raw data had nade devel opnent of an
economc proposal difficult. Huerta then told Hpp that he wanted to know where
and when enpl oyees woul d be working i n advance, so that the Uhion coul d contact
them Hpp did not know, and H ckamwas not there to provide the infornation.

Wien H ckamarrived | ater, Hierta again asked for the infornation. He nentioned

that in the past, the Union had either been unable to get that infornation or had
been given inaccurate infornation. Hierta also pointed out that the Anaral s were
not on the nost recent enpl oyee list. H ckman seened surprised, and admtted t hat

they were al nost steadies. Debra Mller,
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who was at this session and who had been assi gned by Hierta to devel op econom c
proposal s, testified that she had been unabl e to contact enpl oyees because the
enpl oyee |ists supplied by the conpany were inconpl ete and i naccurate; the addresses
were rarely correct. Wien H ckamarrived and was asked, he provi ded a rough schedul e
of the up-comng harvest operations. The conpany's nost recent enpl oyee |ist (GG 40)
is clearly inconpl ete when conpared to the 1979 summary cards. The list has
approxi natel y 63 enpl oyees? the cards |ist approxi nately 280. H pp suggested t hat
when the Lhion wanted to contact enpl oyees that they sinply call ahead and get
information where to go. Hierta said that the Union had tried that wthout success.
Bet ween the seventh neeting on July 24th and the eighth on Augst | st, Deborah
Mller reviewed the payroll infornation. The original data is sonetines two or three
sheets wide, and had to be xeroxed in sections. The copies provided to the Uhion
were just stacked w thout any indication of howto connect it physically or if it
even did connect. Nether MIler nor Hierta were told about their chronol ogi cal pay
| edgers or the individual conpensation sheets until the QGctober 10t h Subpoena Duces
Tecum |Inthe rawdata, it is often inpossible to figure out |ocations of
oper ati ons, jobs bei ng done, nunbers of enpl oyees worki ng, operations, hours, or
crops. It was not clear howthe summaries related to the rawdata; they just did not
match up. Hckamjust passed it off as clerical errors. Mller later realized that
it was because all the custo harvest data had been left off of the sumaries. The
payrol | data was often just scraps of paper wth a first nane and nunber of hours

(for steadies). (GZ10).
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Ml ler had been unable to find out or figure out the names and addresses of
the pl um harvest enpl oyees (the plumharvest was then in progress). Oh July 25th
she called Hpp and asked for it. He said he woul d provide it at the next neeting.
MIler wanted it sooner. Hpp agreed to call the conpany and get it directly. Ms.
H ckamthen told H pp she woul d prepare the list and MIler picked it up one or two
days before the next session (G>59). The list did not include addresses, and
MIler objected. Ms. Hckamsaid that there were no addresses, and that naybe
Hector had them Wiile she was at the Hckans, MIler tried to call the steadies
that she had addresses for. She tried to contact TimMek and Darshan G111, but
had been gi ven wong tel ephone nunbers.

A the August 1st neeting, Hp gave MIler a seniority list (GG60). He
confirnmed MIler's receipt of th plumharvest enployee list, but Mller said that
it had no addresses. MIler asked why all the original hire dates on GG60 were all
1979. Hpp said that these were all 1979 enpl oyees (there were approxi mately 267).
In the summaries there were no customharvest enpl oyees. MIller asked about 1980
enpl oyees, but Hpp did not understand that a seniority list shoul d continue
through to the present. Hpp said he woul d get the 1980 enpl oyees' nanes and
addresses. He did not say when. These lists were to include the steadies, the
pl um harvesters, and the grape pruners. Mller later found out about other 1980
enpl oyees that Hpp was not aware of (e.g., thinning enpl oyees). She found this
out fromHckam Mller found the seniority list to be unsatisfactory because it
was not correct and did not include all enpl oyees. Mst of the addresses given

were Post Cfice Boxes or General Delivery, and thus did not assist the Union
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in contacting enpl oyees. Those addresses given for steady enpl oyees wer the sane as
on the old list, and thus incorrect (at least for |l Darshan, TimMeek). A
conpl ete list of 1980 enpl oyees and addresses was never provided to the Uhion.

At this neeting, MIler re-requested hours and rates paid for all of
H ckams property and for customharvest work, and referred to March 3rd information
request. In the records, there appears to be vacations and bonuses. The conpany had
said they gave no benefits, except as per the Industrial Vel fare Gomssion orders.
Hckamsaid that the steadi es got vacations and bonuses, and these varied wth
seniority and noney available. Ml ler asked when all the requested infornation
woul d be ready, and was told next Thursday. Hpp' s testinony that the benefits
information had al ready been given to Hierta is incredible in light of G540. GG 40
is the conpany's initial witten response to the Lhion's request for infornation.
In response to the Lhion's inquiry about enpl oyee benefits, GG 40 says that
enpl oyees only get what is required by the | . WC (G 36). The |I.WC does not
speci fy vacations; the UFWhad therefore assuned that H ckamgave none. Thus,
Hpp's statenent that the Unhion already had the information about vacations that now
turned out to exist cannot be taken seriously. Hpp either was |ying, or had
absol utely no i dea about what the UFWhad been told earlier and thus was negoti ati ng
w thout vital infornation.

Between the August 1st and August 8th neeting, MIller tal ked to H ckam
about going to the ranch to talk to his steady enpl oyees. She asked where they
woul d be that week. Hckamsaid they were not there, that they were at anot her

ranch "farned out."
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At the August 8th neeting, H pp supplied sone information, but this included
no job classifications or rates, as requested, except for general |abor. H ckamwas
not there, and Hpp was unable to answer Ml ler's questions. The infornation was not
inthe rawdata. Mller re-requested the informati on and asked about a 1980 seniority
list. Hpp saidthey were still trying to get it, but did not say when it woul d be
provided. Mller also requested the addresses for all 1980 enpl oyees. The conpany
said they would get them but again did not say wher

A the August 13th neeting, Hpp provided the 1980 pl umpicker list (GG
65), wth addresses, and al so the grape pruners, as requested. This |ist was only
partial ly satisfactory. The addresses included many Post (Gfice Boxes, which
were usel ess for contacting enpl oyees. The list given of grape pruners was
inconpl ete. MIler later got alist twce as long. Hckamsaid later that the
longer list mght include sone grape planters, but this neans the infornati on was
anbi guous. MIler re-requested the addresses of all 1980 enpl oyees, not just the
pl umharvesters and pruners. Hckamhad told MIler that the thinners and
pi ckers were mssing. The list (G>65) was the original copy and H pp wanted to
take it wth himand nail a copy to MIler. Mller insisted on taking it wth
her, and rmailed the original back to himafter she copied it. The conpany often
showed up with only originals and no copies. Mller also requested the original
dates of hire on all current enpl oyees.

Ml er again asked H ckamquesti ons about the raw data: why the
summaries did not match. Hckamsaid it was clerical error. It later becane

apparent that all custom harvest infornation had
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been left out when, as MIller put it, the records were "reduced to fuzz."
Ml ler asked for the rawinfornation about vine tying. Hckamtold MIIler where
tofindit, on a "scrap of paper." Mller was unable to find it. MIler then
asked for all rates and job classifications for customharvester work. H pp
said that that was irrelevant to the negotiations and refused to give it.

Bonuses were di scussed at this neeting. The conpany agreed to keep
gi ving bonsuses as in the past, but it was uncertain who got themin the past.

h August 15th, Hpp sent Mller alist (G567) of rates for various
operations in response to MIler's request for job classifications and rates
for 1977 and 1978. This list was inconplete. It did nto include all the
classifications (swanping, pruning, and drivers are mssing), and included no
customharvest work. On August 17, Mller called Hpp and requested a |ist of
the peach harvesting crew wth addresses. The peach harvest was about to
start. She specified that she wanted the list before the harvest started in
order to be sure of contacting the enpl oyees. Aletter dated August 18th (GG
68} confirns the phone call of August 17th. O August 19th, Hpp called Ml ler
back wth the information. A the August 22nd neeting, Mller was given a |ist
of 1980 grape pruners. Hckamlater said that sone of those were planters. No
addresses were on the list. Hpp said the list included 1980 enpl oyees up to
that date. There were no addresses, and the dates of hire often coincided wth
the date of last check. Hpp said that the addresses that were there were al |
the addresses the conpany had.

At the August 29th neeting, MIler once again asked himfor a |ist of

1980 enpl oyee addresses. Hpp said they were working on it.
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There was no indication when that |ist woul d be provided.

At the August 29th neeting, the conpany gave MIler a payroll
list for the peach picking crew This was in response to MIler's request of
August 17th, before the harvest started. These nanes were not included on the
list (G571) provided on August 22nd. The peach harvest was then over. MIller had
requested this list specifically before the harvest began. Sone of the addresses
on this list are accurate and the Lhion was able to nake contact with the
enpl oyees through them At the Septenber IIth rmeeting, MIler had sone questions
about the anount of over-tine hours worked by sonme enpl oyees. H ckamwas not
there, and Hpp did not knowthe answer. Hpp said he would find out. A the
Septenber 12th neeting, Hpp tried to answer these questions, however, he was
unable to do so. This infornation was not apparent in the rawdata. Mller al so
asked for the 1979 vine tying rate. Hpp was not sure of the answer. Mller
asked himto check since this infornmati on was not available in the raw data.

A the Septenber 17th neeting, MIler asked for the total
nunber of hours, total nunber of weeks, and annual pay for steady

enpl oyees in order to assess the conpany's vacation proposal. This infornation
cannot readily be extracted fromthe rawdata. Hckamsaid that that was
irrelevant, and that the steadies did not want the Uhion anyway. He said that
"only Qus and Anna Alnaral s...and sone dead-beats want the Uhion.

At this neeting, MIler requested the nanes and addresses of the
Mal aga harvest enpl oyees. The Ml aga harvest was al ready over. She al so asked
for the original record fromwhi ch the sunmari es were nade for the steadies, in
order to check the vacation hours since she felt it was inpossible that the raw
data had been used for this. She denanded whatever was used. Hpp said that she
al ready had "what there is".
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At the Septenber 19ty neeting, MIler again stated that it
was obvious that sonething el se had been used to do the sunmaries for the
st eadi es because week by week total hours cannot be extracted fromthe raw
data. Hppinsisted that she had all the records there were. H ckamobjected
that the steadies would not be in the Union anyway. Hpp then said that the
steadi es woul d get whatever the past benefit was or whatever the contract
benefit was, whichever was better. He said that Qus Alnaras woul d qualify too.
Hpp then said that as aresult, MIler did not need anynore informnation.

Mller re-requested the Mil aga enpl oyee list. Hpp
still didn't have it. Hpp said the problemwas wth Hector, but that he woul d
get it. He did not say when.

At this neeting, MIler also re-requested the addresses of
the 1979 grape pickers. nly five of the addresses provided by the conpany
were house addresses. M|l er accused hi mof stalling, and of giving incorrect
addr esses.

O Septenber 22nd, between the 16th and 17t h bargai ni ng
sessions, Debra MIler filed unfair |abor practice charge 80-C& 165-D, accusi ng
the Uhion of bad faith bargaining, specifically due to the refusals to give
requested information. A the Septenber 24th neeting, MIler asked Hpp for
i nfornati on about enpl oyees who were not steadi es but who got paid nore than
the general rate. She naned specific nanes. Hpp did not knomw H ckamwas not
there. Hpp said he would find out fromH ckam Then MIler re-requested 1980
addresses. Hpp said that Hector was working on it. MIller objected that
Hector has been working on it since July. H pp gave no indication when Ml er

woul d get the addresses.
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On Septenber 27th, MIler sent a letter to Hpp (G>87), asking
for job classifications and pay rates for customharvest work during 1977 and 1980,
and names and addresses of all customharvest clients. She denanded this
infornmation before the next session. O Septenber 30th, Hpp replied to this
request in aletter (G>89). Hpp said he was surprised, since Mller/already had
the informati on she was requesting. H pp refused to give any infornation about the

cust om har vesti ng operati on.

1 CGctober 9th, Hpp gave MIler the answers to the
questions she had asked with regard to the specific enpl oyees on Septenber 24th.
Sone were truck drivers, sone were orange workers.

At this neeting, Hpp provided a list of Ml aga enpl oyees, wth
addresses (GG97). He only brought the original wth him He had no copy to give
to MIler, but gave her a copy the next day at the Subpena Duces Tecum neeti ng.
Hpp al so supplied the 1980 raw data (GG 13, 17). ce again the sheets were not
assenbl ed, but were just in stacks. At this neeting, Hpp al so provided the 1977
summaries for the steadies. These had been left out of the earlier 1977 sunmari es.
(G>96). Mller asked Hpp for addresses for peach and pl umenpl oyees. H ckamsai d
that a list of Thonpson enpl oyees woul d be provi ded as soon as the payrol | was out.
MIler asked for grape pruner addresses (GG 71). Hckamgot upset and said they did
not have that nmany pruners. He finally decided that sone of the enpl oyees listed
as pruners nust be enpl oyees planting grapes at HVZ Ml ler never had
gotten the addresses requested (G571). Mller did finally get the list of plum
pi ckers' and peach pickers' addresses. At this point MIler still has no address

for Darshan G111, one of Hckams steady enpl oyees. She requested that.
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At one point during the Gctober 9th neeting, Hckam
went out, and cane back wth Hector. Hckamsaid that Hector knew addresses.
Hector said that the pruners' addresses were the sane as the addresses for the
pl umworkers. MIler conpared the lists. The lists did not match. Hector brushed
that off, saying they all change their nanes. He said that that was all he had.

h ctober 10th, MIler was present at a neeting in the Fresno
office of Littler, Mendel son when the conpany produced docunents pursuant to a
Subpoena Duces Tecumthat MIler had never seen before. These included the
I ndi vi dual conpensation sheets and the chronol ogi cal pay | edgers. (GG 18-20, 25-
27). Ater looking themover, Mller realized that these were the source of
nmaterial for the sumaries and that was why the summaries did not natch the raw
data. Ms. Hckamal so present, explained the raw data, and cleared up nuch of
the confusion. Mller nowlearned many details of the custom harvester operation.
The conpany had never told the Lhion or MIler of the existence of this
information. A though this infornation was not in the exact formthat the Uhion
wanted, it was much clearer, and nuch nore useabl e than the raw data t he conpany
had provided. At the neeting, MIler asked Hpp for copies of the 1980 raw dat a.
Hpp said he would send it. On Cctober 17th, MIler called Hpp and requested the
sane payrol | docurments that were produced pursuant to the Subpena Duces Tecum
Hpp said "No", since that was all customharvest naterial. He said it was
produced for the hearing, not for negotiations. MIller objected, saying that
those records were nuch clearer than the raw data. She said she would at | east
like to see them Hpp said "No". These payroll records (the individual
conpensati on sheets and the chronol ogi cal pay | edges) actual ly covered al |

oper ati ons
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that were on Hckams payroll, including operations on Hckam's own property.
The Whion had earlier conceded that all of these operations were covered by
negoti ati ons.

h ctober 18th, Mller sent a letter to Hpp (G5 100), asking
before the next session for the chronol ogi cal pay | edgers and the individual
conpensat i on sheets.

At the Gctober 24th neeting, MIler asked for a continui ng up-
date on 1980 payrol|l infornation. The conpany said they would provide that. She
al so asked for hours and rates for the Malaga stripping at the vineyards. H pp
said he woul d check his notes and give any data that was not already provided. She

had previously asked for hours and rates for the Thonpson harvest.

h Cctober 29th, inaletter to MIler, Hpp provided
sone of this information. The hours for the Thonpson harvest were never provided,
they were never kept even after Ml ler requested that they be.
In an CQctober 30th phone call, H pp proposed that the
conpany pay the Enperor harvesters $0.30 per box. MIller called sone of the
enpl oyees and found they were already being paid $0.35 per box at H Dorado. The
payrol | docunents indicate that at one point $0.40 a box was paid on Cctober 3lst.
In one of the last bargai ning sessions, H pp cl ai ned
that the conpany sinply couldn't afford to pay what the Uhi on was denandi ng,
and of ficer to open the conpany's books. H pp specified that the examner nust
be a GPA or a Trust Attorney.
O Novenber 25th, Mller called Hckamto set up a tine to
| ook at the conpany books. Hckamasked if the examner were a CPA Mller said

"No". Hckamsaid he woul d check wth his accountant and
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w th Hogan, who had by this tine replaced H pp, about it.

(n Decenber 4th, MIler asked H ckamagai n about | ooki ng at
the conpany' s books. Hckamsaid not wthout a CPA or a Trust Attorney. The
examner that Mller had Iined up was a Uhi on bookkeeper, who was famliar wth
such bookkeepi ng practi ces.

n Decenber 10th, MIler sent Hogan a letter (GG 114)
requesting permssion to inspect the conpany's books. She said she had a
gualified person available. On Decenber 15th, Hckamsaid he wanted to set up a
tine tolet the Lhion to | ook at the conpany's books.

At this point the Uhion still had not received a conplete |ist
of 1980 enpl oyees and addresses. Qiginal dates of hire were not clear. No
rates had been given for any custom harvest work. The chronol ogi cal pay | edger
and the individual conpensation sheets had been nade available only as a result
of ny determnations. At this point the request to examne the conpany's books
was postponed until after Chri stnas.

O January 6, 1980, M|l er again asked Hogan to set a
date to examne the conpany's books (GG 115). n January 16th, Hogan finally
responded, but no date was arranged for the Lhion to | ook at the conpany's
books. (RX Q.

These negoti ations took approxi mately seven and one-hal f
nont hs before they were broken off. It is clear that the individual
conpensati on sheets and chronol ogi cal pay | edgers existed at the begi nning of
negotiations. It is clear they contained rel evant infornation. The Uhion was
not told of the existence of these records. Wen the Lhion |learned of their

exi stence and asked for them the conpany refused to provide them
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| find the creation of the payrol|l summaries was unnecessary. This
information al ready existed in the chronol ogi cal pay |edgers and the individual
conpensation sheets. The delay created by the nanufacturing of the summaries was
thus equal | y unnecessary. The nanufacture of the summari es del ayed the production
of the raw payroll records, and that appears to have been their purpose.

A though infornmati on on past enpl oyees nmay have been beyond the
conpany' s reach, the conpany clearly had it wthinits power to acquire and
provide to the Lhion the nanes, the social security nunbers, and street addresses
(residential addresses) of all enpl oyees fromthe tine that informati on was first
requested on March 3, 1980. The fact that the conpany did not do so can only be
ascribed to either extrene neglect, or actual intent onits part.

The operation of several hundred acres of agricultural |and requires
a certain mni numanount of organization. GCertainly the manager nust know what
jobs are in progress, and which jobs are due to be perforned next. Yet when the
Lhi on asked for job locations in order to contact enpl oyees, they were rarely
able to get accurate information. This can only be ascribed to the conpany's
recalcitrant attitude.

It is clear that information which was provided to the Uhion was
often inconpl ete, unclear, or msleading. It is clear that a good deal nore
accurate and conpl ete information exi sted than was supplied to the Lhion. The
fact that this infornati on was not provided can be ascribed only to the conpany's

consci ous decision to avoid its duties to bargain in good faith.
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B. Production I nfornation

The Lhion's March 3rd request for information included a
request for locations and acreage of Hckams |land, crop, total yield, yields per
bl ock of |and, and work schedules. O April 1st, Hbogan called Hierta, and provi ded
only sone of this infornation. Began said that Hckamowned 50 acres of Thonpsons,
140 acres of Enperors, 50 acres of nectarines, 15 acres of peaches, and 40 acres of
pluns. On April 3rd, Hogan provided that information in witten form (GG 40).
However, sone of the infornmation was different than that provided on Aprkl 1st.
GG 40 specifies only 35 acres of Thonpsons, only 25 acres of Eperors, and 10 acres
of Red Mal agas (which were not clained before), and the rest as provided on Apri
Ist. As of April 3, 1980, Hckamactual ly owned 25 acres of Thonpsons, 68 1/2
acres of Enperors, 13 1/2 acres of Red Mal agas, 74 acres of Hane Seedl ess, 30
acres of nectarines, 14 acres of persimons, 15 acres of peaches, and 40 acres of
pluns. Thus, neither of Hogan's accounts of H ckams property were accurate.
Hogan, however, clained on April 3rd, that the April 1st, infornation had been
correct ed.

Hierta found this infornation to be unsatisfactory,
and inconpl ete. Hogan had not provided yield, yields per block, work
schedul es, or |ocations.

Hogan | ater said that the information he provided
earlier wth regard to Hckams crops, and acreage was wong, that there were
actual |y nore grapes.

The raw payrol | information provided by the conpany
at the April 28th neeting did not provide any of the production infornation

requested. The jobs, |ocations, and crops, were inpossible to ex
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tract fromthese records.

At the April 28th neeting, Hierta asked for maps of Hckams
property. Hogan sai d he woul d provi de t hem

h May 20th, Hpp called Hierta to informhi mof the further
delay on the payroll information. A that tine, Hierta requested all original
payrol | docunents, and production data.

h May 27th, Hogan provided Hierta wth the 1977 raw dat a
and summari es. These shed no |ight on production. There was no indication of
the crop, the job, or the | ocation.

At this neeting, Hierta agai n requested both per bl ock and per
crop production data. Hogan said the conpany would send it. Hierta stressed the
need for that information "right away".

Oh May 28th, Hpp sent Hierta the 1977 raw records and
summari es. These records gave no useful production information. They cast no
| i ght upon what job was bei ng done, the crops or the location. This was al so true
of the 1978, 1979, and 1980 raw records and summaries when they were provi ded.

At the June 9th neeting, the conpany had naps of conpany
property. These were originals only, and Hogan sai d he woul d send copies to
Hiert a.

 June 10th, Hogan sent Huerta infornmati on (GG 49).

This included a map of Hckam's property (there is no nap attached to GZ49; but
the testinony is clear that there was a nap attached when that letter was
received). This letter also included the 1978 summari es, which cast no light at
al | upon producti on.

n June 25th, Hpp sent Hierta the 1979 raw records and

sumaries. These failed to cast any |light upon production. O July
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24th, Huerta told Hpp that he wanted to know where and when enpl oyees woul d be
working, in advance. Hpp didn't know Hckamwas not there. Towards the end of
the neeting, Hierta nade this request again. He explained that in the past, the
Lhi on had been unable to get the infornmation or that when they were able to get
sonet hing, the informati on was i naccurate. They were unabl e to contact enpl oyees
using this information. MIler said this infornati on was essential, because there
was no ranch negotiation coomttee, and the enpl oyee lists the conpany supplied
were usual |y inconpl ete and i naccurate; the addresses were rarely useabl e. H ckam
cane in late, and generally outlined the up-comng harvest.

Wien Debra M|l er was assigned to the Hckamnegotiations, Hierta
assi gned her to devel op economc proposals. He tried to do this using the raw
data that had been provided, but it was inpossible to determne |ocations, jobs
bei ng done, nunber of enpl oyees working, operations, hours, or crops. The payroll
information often consisted of nere scraps of paper wth a first nane and the
nunmber of hours on it (for steadies). The summaries were no nore clear. It was
never clear howthe summaries related to the rawdata. The summaries di d not
nmat ch the raw data since al | customharvest work had been left off of the
sunmmar i es.

A the August 1st neeting, MIler asked why the records showed
enpl oyees working with persi rmons. The Uhion had not been inforned of any
per si mons owned by Hckam H ckamstated there are persi mons and gave the
acreage. Mller then asked for alist of crop schedules for all crops, for the
whol e year. She al so requested production data, i.e., hours, yields, and rates
paid. These were needed to translate piece rates into hourly rates for economc
proposal s. She requested this for customharvest work as well. In doing this she

referred
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to the original March 3rd information request.

At the August 8th neeting, Hpp supplied a nap of Hckams
property, crop schedul es, the schedul e of production for 1979 (G>64). VYields
were witten on the nap in Hckamis and MIller's handwiting for 1979 and 1980.
This informati on was not satisfactory. No hours or rates were given, and these
are necessary to calculate hourly rates for piece rates. The yield figures were
very round, and obviously estinates. Wen MI|er conmented on that, H ckam got
out truck tickets and changed the figures (all figures were changed upwards) No
job classifications were given. The rates that were given were for general
| abor, not for any other work. H ckams acreage on this map was approxi nately
260 acres (which is accurate). The March 3rd request response said that H ckam
only owned about 150 acres. This infornmation was purely for |and owned by
H ckam no infornation was provided wth respect to The M neyard (whi ch H ckam
| eases) or customharvest lands. MIler asked for the mssing data. H ckam had
left early, and Hpp didn't know the answers. MIller re-requested the
information. MIller also asked for information wth regard to the persi nmons
and nectarines, which was mssing fromG>64. Hpp didt knowthese answers
either. Shortly afterwards H ckamreturned, and answered the questions about the
per si mmons and nect ari nes.

At the August 13th neeting, the conpany indicated that the
Enperor harvest woul d take about six weeks. They had earlier indicated that it
woul d take only a day or two.

n August 13th, the Whion presented its first economc
proposal , but proposed nothing wth respect to the Thonpsons, because the Lhi on

still didn't have the necessary information. MIller stressed

-84-



the need for production information in order to calculate hourly rate frompiece
rate. Hpp, referring to the raw payrol| data already provided, told MIler she
al ready had the infornation.

Ml ler had always been |l ed to understand that the
peaches were picked on a piece rate basis. n August 13th, the conpany i nfor ned
her that they w shed to pick hourly. Wien MIler objected, that this | ooked |ike
it wouldresult inacut in pay for the enpl oyees, Hckamgot nad and cal | ed the
proposal ridiculous. He saidit wuld take a nonth to respond, and that he had
things to do and coul d not neet past 5 o' cl ock anynore, because he had "dogs to
feed". A that point, Hckamwal ked out. MIller patiently explai ned Hckams
duty to bargain to H pp.

During the August 13th neeting, MIler asked howlong it took to
do sone operations. The raw data had not been hel pful in answering these. This
again was the sort of infornmation the Uhion had requested in March. Hpp saidit
was i npossi ble for the conpany to provide such detailed information, to
reconstruct a season. He said the conpany didn't keep such records, and that if
it was not inthe rawdata, it did not exist. Mller than asked for production
data for 1977 and 1978 and for any property wth crops onit. She al so asked
guestions about the Enperor harvest operation. The rates were not apparent from
the raw records.

On August 15th, Hpp sent Mller aletter (G567), including
rates for various operations on various crops, and the approxinate tine of the
year of the operation. This was in response to MIler's request for job
classification and rates for 1977 and 1978. This infornation was not

satisfactory. It was inconplete; not all classification:
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were there (e.g., swanping and tree pruning), and didn't include any custom
har vest wor k.

O August 22nd, Ml er requested Thonpson harvest infornation.
Hpp did not knowthe answers, and H ckamwas not there. H pp said he woul d ask
Hckam Wen Mller referred to the rawrecords, Hpp said they were beyond his
understanding. MIler then asked questions about the Experor harvest. H pp coul d
not answer those either. Hpp went and found H ckamand brought hi mback. H ckam
expl ai ned the questions about the Thonpson harvest, and nost of the questions
about the Enperor. Even Hckamcould not figure out some of the raw payroll
notations. MIller said she had to know everyt hi ng.

H pp then provided the 1977-78 production infornation
(G>71). This informati on was i nconpl ete. There was no way to cal cul ate hourly
rates frompiece rates. The yields given | ooked |ike estinates. Wen Ml | er
pointed this out, Hckamgot out the truck tickets and changed the figures.

Hckamand MIler tried to establish which jobs were
pai d by piece rate and which were paid hourly. After the discussion, MIIler
was still not clear about it.

Between the August 22nd and August 29th neeting, MIler went to
the Tul are Gounty Tax Assessor, and di scovered H ckamhad an interest in H&M and
HVZ. The conpany had never told her of these. A the August 29th neeting, MIler
asked about these properties. Hpp said that Hckamdid not have a controlling
interest in either one, and that therefore they were not covered by the

negotiations. Hpp refused to answer MIler's questions about H&Mor HVE
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MIler then asked when the table grape harvest was to start, and
H ckamsai d they woul d start about Septenber 21st or the 28th. Hckamsaid the
Mal agas were being harvested now He said the Thonpsons were due to start
about Septenber 12th. This was the first tine that MIler had heard of
H ckami's owni ng Mal agas.

Hckamarrived at the August 29th neeting late. Wen he arrived,
MIler asked hi mabout HEMand HVZ. H ckamtol d her about hi s ownership interest,
and then when M|l er asked for nore, Hpp refused to allow H ckamto answer. H pp
saidit was irrelevant to the negotiati ons because H ckams interest was not
control |'i ng.

MIler then asked about the next harvest operation. Hckamsaid it
was Mal agas wth Thonpsons soon after. MIller was confused about the Ml agas.

H ckam expl ai ned where the Mal aga’' s were, and what the acreage was. The Ml agas
are grown at the | eased pi ece known as The M neyard.

At the Septenber 12th neeting, MI|er asked whet her H ckamwas goi ng
tostripit for this year, and whether H ckamwoul d have Mal agas next year. H pp
was unabl e to answer. H ckamwas not there; he was at a dog show H pp expl ai ned
that sone of these operations were deci ded upon at the last mnute; based upon the
way the crop, or the harvest devel oped. He said that the | eased piece, wth the
Mal agas, was up for sale, and so it was unknown whet her H ckamwoul d have Ml agas
next year.

At the Septenber 17th neeting, during a discussion of contract
| anguage, H ckaminsi sted upon using the term"tabl e grapes'* in the contract
because that woul d al so cover Alnerias and Calnerias. Mller had not been aware

of Alnerica or CGalneria vineyards on H ckam's prop-
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erty before. She understood that he had none. H ckamdoes not have any
Anteria or Calneria grapes, but some of the customharvested | ands do.

During the Septenber 17th neeting, MIler asked whether the
Thonpson Harvest had started. Hpp said that it had not, that the conpany was
waiting for the wneries to call, and could not pick until then.

At the Septenber 19th neeting, MIler was gi ven Thonpson yield
information. The yield was given for all of Hckam's Thonpson |land as a total .
MIler was also given the rate paid and the hours worked. The Unhion had wanted it
by bl ocks since Hckamis land is naturally divided into three parcels of Thonpsons.
This, however, was better than any infornmation the Uhion had received to date. At
this neeting, Hckaminforned MIler that the Thonpson harvest woul d |ikely start
the next week. Hpp also explained that the conpany coul d not provide production
I nformation per bl ock because of the way the harvest was done, and the way the
conpany kept records.. Hpp' s explanation is not convincing. It is clear that very
accurate estinates coul d be nade available, and | ater were nade avail able, and that
this probl emwas nagnified out of proportion by the conpany.

n Septenber 22nd, MIler filed the unfair |abor practice charge
80- CE 165-D, accusing the conpany of bad faith bargai ning. A naj or conponent of
this was the refusal of the conpany to give infornation,

At the Septenber 24th neeting, Hpp inforned MIler that the
Thonpson harvest was likely to start the next week. He also said that Enperors

were due to start wthin two or three weeks.
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n Septenber 27th, in aletter to Hpp (G587), Mller
request ed production data per block of |and, including custom harvest work.
This is the same request that was nade on March 3rd. She demanded this
information prior to the next neeting. On Septenber 30th, Hpp replied (G5 89).
H pp expressed surprise, and said that MIler already had the requested
information. He refused to give any custom harvest infornation.

h Cctober 1st, Hpp confirned the start of the Thonpson harvest
(GG90). O Gtober 2nd, MIler called Hpp and enphasi zed the need for accurate
data on this harvest; i.e., per block yield, hours, and rates. Hpp said that per
bl ock yi el ds were inpossi bl e because it woul d cause trucks to | eave the field hal f
enpty. However, the truck tickets (QC 17 fromthe hearing in the nake whol e case
78-CE—8-D)6 do not reflect this. These list only a single point of origin for each
truck. Hpp was naking nountains fromnole hills wth this contention. Fairly
accurate estinates could, and |later were, nade. Hpp then stated that it was
wthin the conpany's rights to do the harvest in the usual way, that there was no
reason to do it the way the Uhion wanted. H pp's tone throughout this dissertation
was ant agoni stic and bel | igerent, though there was no need to assune this attitude.
MIler then asked for the harvest duration. Fnally, Hpp said that he woul d get
It and phoned back later that day wth the infornation.

At the ctober 9th neeting, MIler again expl ai ned the

need for a per block yield of Thonpsons. Hpp said that the conpany did not keep

information that way, and had no way to do it. A this point

6It was stipulated in the hearing in the Make Wol e Case 78-CE-8-D that exhibits
used in that hearing and the hearing in 80-C& 105-D coul d be used as part of the
record in either hearing.
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H ckamasked if he could leave. Mller said he had better stay in case she had
sone questions. Hckamsaid "Vé're just arguing and | want to go". H ckamthen
left. Imediately afterward, MIller did have questions that H pp was unabl e to
answer. Hpp' s testinony that Mller said that a total yield rather than a per
bl ock yield was okay is unconvincing in light of her repeated requests for per
bl ock yi el ds.

h ctober 10th, at the Fresno neeting, MIler saw the
truck tickets for the Thonpsons for the first tine. But the truck tickets had
only one point of origin listed, thus nmaking it possible to cal cul ate Thonpson
yiel ds per block. Mller asked Hpp for copies. Hpp said they had irrel evant
infornmation on them and that he woul d nake a sutmary. MIler then detail ed what
she wanted i ncl uded on the summary. She pointed out to Hpp that the record was
by bl ocks, and Hpp said "Ch yes, it was". Wen MIler eventual |y received the
summary, it was inconpl ete and had no dates. Ml ler objected, and then got a
second summary wth dates. The conpany refused to provide copies of the truck
tickets thensel ves, saying there was other irrelevant infornation on them (Note:
The truck ticket summaries are in G599).

h ctober 18th, Mller learned of the start of the Enperor
harvest on the proceeding day. It was to last two days. The conpany previously
estimated the harvest at four to six weeks before). She al so received a copy of
the truck ticket sutmmaries (G599). G599 also stated that the truck tickets
t hensel ves woul d be avail abl e at the next session. The truck ticket summaries, as
recei ved were inconpl ete. There were no dates, which were needed to natch with the
payrol| records in order to calculate hourly rates for piece rates. She al so

r ecei ved
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the 1980 raw data at this point. The crew sheets (approxinately three sheets
w de) had been done in segnents and were stacked w thout any indication of how
they went together or shoul d be sort ed.

h ctober 17th, Mller learned that Hckamwas stripping
Mal agas. This was the first she heard of stripping Ml agas.

At the Cctober 24th neeting, MIler requested the
Thonpson harvest hours and the Mil aga yields. Hckamsaid that he could not |et
the records go and that MIler was harassing him MIller al so asked for a nap of
the location of the Mal agas. H ckamdrew one (G5 103) of the vineyard. Mller
then asked for records regarding the Enperors as those records becane avail able —
I.e., acontinuing up-date on the Enperor harvest. The conpany said it woul d
provide that. It was at this neeting that M|l er requested a revised truck ticket
sumary, this tine including dates. Hpp said that he woul d check his notes and
give any data that he had not al ready provided.

MIler then asked about the Giggs Ranch, and about HVZ s
oranges. H ckamexplained his interests in those.

h Gctober 29th, H pp sent the revised truck ticket
sutmmary and the Malaga' s stripping yields to MIler. The hours for this Thonpson
harvest were still mssing. They apparently were not kept.

nh ctober 30th, Mller received a phone call fromH pp and
| earned that the Enperor harvest was going to |last a coupl e of days beyond the
coupl e of days originally scheduled. This was still far less than the six weeks
that the conpany had indicated to earlier.

h Novenber 6th, struck by an apparent anonaly in the
I nformation provided by the conpany, MIller denanded a list of all |and | eased by

Hckam its acreage, crops, |essor, job classifications, and
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pay rates. (G>108). On Novenber 10th, Hp replied, specifying that Hckam
| eased only one piece of land, and that MIler already knew of it. (GG 109).

O Novenber 12, the hearing in this instant case began.

As of Decenber 15th, the Whion still had not received
production information on Hckams peaches, or any of the | ands he custom
har vest s.

It isworth noting that because of Hckams "payroll service"
and customharvesting of crops on others lands, Hckamhas fairly accurate
production records of those |ands. The conpany steadfastly refused to provide
this infornation.

It is clear that the conpany coul d have honored wthin the
initial March 3rd request, and provi ded nore accurate and nore conpl et e
information than it actually did. The fact that it did not do so can be ascri bed
only to either gross neglect on the part of the conpany, or to the hostility of
the conpany for the Union.

3. Subcontracting and Qustom Harvesting | nfornation

Duri ng the second neeting, on April 28th, Hogan expl ai ned to
Hierta that the reason for the delay in providing the payroll records was that
they contai ned records of Hckam's enpl oyees doing work on the property of
others. He said that the conpany was separating out, for the Uhion, that work
whi ch was done on H ckams property. At this point, Hierta stated that he wanted
the payroll infornation for all enpl oyees on Hckams payroll. The raw payrol
records, when Hierta finally received them did include all of Hckams
enpl oyees. However, Hierta was not to recei ve these records for nonths (See the

payrol | information di scussion, above).
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A the May 27th neeting, Hierta asked what H ckams
connection was to these other properties. Hckamexplained that all of these
growers bel onged to Mendel son-Zel l er, and that Hckamlent enpl oyees to themand
did payroll for them"as a convenience". Huierta stated that the Lhion's position
was that it represented all enpl oyees on Hckams payroll. A that point Hierta
request ed production data and payrol| data for all properties pertinent to the
negotiations. Hckamstated that he was not goi ng to be doing payroll for the
other growers in the future because it was too burdensone for his wfe. Hierta
stressed the need for the requested infornation "right away".

Hiuerta al so asked for nore specific subcontracting data.

Hogan said he would provide it at the next neeting. A the next neeting, on June
O9th, Hogan provided Hierta with a list of subcontracted operations. Hierta
testified that that list satisfied the Lhion's request. The information was
provided to Hierta orally, and the next day, June 10th, Hogan nailed the
information in witing to Hierta. (GG49).

However, at the June 23rd neeting, Hiuerta had questions about
the subcontracting infornation. He apparently felt it mght be inconplete. He
asked the conpany about it, and the conpany said they would ook into it.

O June 25th, Hpp nailed the last of the raw payroll records
to Huerta. This was about four nonths after that information had been
requested. A though these records did include information wth regard to
H ckami's customharvesting activities, those records were unintelligible (see

di scussion of payroll infornation, above).
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At the July 14th neeting, the customharvester issue was raised
by H pp. Hierta suggested a resol ution of the issue through the Board. No action
was ever taken.

At the August 1st neeting, Hpp said the conpany had to be able
to subcontract the Thonpson harvest and the peach harvest because it sonetines
over-| apped wth the harvest of other crops, and the conpany had i nsuffi cient
equi pnent to do both. Debra MIler asked for supporting docunentation. Hpp sad
the conpany woul d provide it. At the end of the neeting, MIler asked when all the
reguested information would be ready. Hpp told her it woul d be ready Thursday,
before the next neeting. However, this infornmation was not provided until after
the next neeting and it was two weeks before MIler received it. (GG65).

At the August 8th neeting, MIler asked questions about
subcontracting. Hckamwas in and out of that neeting, and H pp was unabl e to
answer when H ckamwas not there since only Hckamknewthe information. Mller
suspected that the sub-contracting i ssues was not as serious as the conpany
insisted it was, and requested infornati on about the conpany's subcontracting
operations for the last three years. The conpany said it woul d provide that
information. However, Mller later testified that she was not aware that the
conpany ever did provide that information.

At the August 13th neeting, the conpany provided sone
subcontracting information (G>65). A this point, MIler testified that this
infornation satisfied the Uhion' s requests.

At the August 13th neeting, MIler asked for all rates and
job classifications for customharvest work. Hpp said that was irrelevant to

these negotiations, and refused to give it.
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Before the August 29th neeting, MIler found out fromthe Tul are
Qounty Tax Assessor's Gfice that H ckamhad an ownership interest in H&Mand HVE
land. At the August 29th neeting, MIler asked questions about this land. H pp
refused to answer that and refused to | et Hckamanswer those questions. He said
that since Hckamdid not have a controlling interest in either of these
partnershi ps, that the conpany did not have to discuss them Mller explained
that her questions related to the nanagenent of work on that land. H pp renai ned
adanmant .

O Septenber 19th, Mller filed the unfair | abor practice
charge 80- C& 165-D, whi ch accused the conpany of bad-faith bargaining, and in
particular of a failure to provide informnation.

n Septenber 27th, MIler requested production infornati on per
bl ock of I|and, including customharvest work (GZ87). She al so requested job
classifications, and pay rates from1977 to 1980 for custom harvest work, and the
nanes and addresses of all customharvest clients. She al so requested nanagenent
and work force information concerning the HVEZ "160". MIler demanded that that
information be provided before the next bargai ning session. n Septenber 30t h,

H pp responded (G>89). He said that he was surprised, that Mller already had
all the requested information that was relevant to the negotiations. He refused
to supply any informati on on custom harvest operations.

h ctober 10th, at the Fresno neeting, MIler and the
Lhion, were first nade aware of the existence of the individual conpensation
sheets and the chronol ogi cal pay |edgers (GG 18-20, 25-27). These records

contai ned the sane infornation as the raw payrol | records
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that the conpany had provided, but in a much nore coherent and organi zed form
They al so refl ected customharvest work. Ml ler |ater requested these records,
but the conpany refused to provide them

In Fresno on Cctober 10th, Ms. Hckamreviewed the raw
payrol| records, and was able to answer many questions. Mller gained a
great deal of customharvest infornmation at this session.

1 Getober 17th, Mller called Hpp and requested the records
that were produced on Cctober 10th. H pp refused, stating that, it was al
custom harvest stuff. He said it had been produced for the hearing, not for the
negotiations. MIller objected, saying that those records were much cl earer than
the raw data, and that she would at least |like to see them Hpp refused.
Qctober 18th, MIler requested the chronol ogi cal pay | edgers, and the individual
conpensation sheets. She denmanded t hese before the next bargaining session. (GG
100). On Cctober 23rd, Hpp responded (G5102). He stated, in sonewhat
bel I'i cose | anguage, that the Union had "conpl ete and accurate” infornation.

At the Gctober 10th neeting, MIler conplained to Hpp that
Hector had interfered wth her efforts to talk to the enpl oyees at H Dorado that
norning. Hpp said that Hckamdid not own H Dorado, and that anything that
happended there was not Hckams concern. Mller said that the Union considered
H ckama customharvester there. Hpp said that Hckamwas not a custom
harvester, and that conduct on other people' s property did not concern H ckam

As of Decenber 15th, the Uhion had recei ved no custom

harvest information fromthe conpany in response to its requests for
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such information. The only information with regard to customharvesting that the
Lhion had, cane, as a result of external pressure, prinarily fromthe subpeona
Duces Tecum There is no evidence that the Gonpany ever wllingly supplied any
information regarding H ckams customharvesting activities. Wile this can be
attributed to the Gonpany's position that Hckamwas not a customharvester, the
cust om harvesting i ssue obviously existed. The union took the contrary view that
H ckamwas a customharvester. Neverthel ess, the conpany nade no efforts to
officially clarify the scope of the bargaining unit, as had been suggested by
Hierta in one of the early bargai ning sessions. The conpany had never advanced a
justification for not seeking a clarification.
C Aleged Wnilateral Pay Increases.

At the July 14th neeting, Hiuerta asked if it were true that
H ckam had rai sed the wages for the nectarine pickers. Hierta had heard this
froman enpl oyee. Hckamsaid "Yes he had, from$3.35 per hour to $3.50."
Hierta asked if there were any other increases that he soul d know of. H ckam
said that he had rai sed the steady enpl oyees 25 cents per hour about a nonth
early, on or about June 15th. Hckamhad not told Hpp that he was going to rai se
wages either. Nor had he told the enpl oyees, saying that he intended it "as a
surprise". Hierta explained that any unilateral pay change was an unfair | abor
practice, and that any changes nust be negotiated wth the Lhion. He also said
that H pp should be told before Hckamdid these things, and H ckamsai d "okay"

n July 15th, the day after confirmng that H ckamhad i ndeed

rai sed wages, Huerta filed the unfair |abor practice charge
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80- C&-105-D (GG 18).

At the next neeting, on July 24th, H pp conceded t hat
Hckams unilateral wage increase constituted an unfair |abor practice, and
asked what the Uhion wanted by way of settlenent. H pp suggested that the
publ i cation of a notice to enpl oyees, as ordered in Kaolan (6 ALRB 36), might be
appropriate. Hiuerta said that the Uhion had not considered a settlenent yet,
and that he would respond if the Uhion wanted to settle.

At the August 1st neeting, H pp agai n asked about settling
charge 80-C&105-D. He again suggested the Kapl an remedy. Wen this got no
response he asked what the Lhion wanted in order to settle. Hierta said he
wanted a contract.

On August 13th, as the peach harvest approached, the
conpany began to negotiate wth the Lhion a rai se for the peach pickers,
August 17th, the conpany and Ms. MIler agreed to a rate for the peach pi ckers.
(G5 68).

By the end of Septenber, the parties had been negotiati ng wage
rates for the Thonpson harvest for several neetings. A the Septenber 24th
neeting, they were unable to agree upon a rate. h Septenber 26th, Hpp called
MIler and said that the Thonpson harvest was immnent. He said that the
conpany wanted to pay its last proposed rate. Mller said that was not
acceptable. Hpp said again that the conpany wanted to pay that rate. Mller
told Hp that if the conpany did pay that rate, the Union woul d consider that
bad faith. Hpp then said that the parties seened to be at | oggerheads. In a
letter to MIler on that same day (G586), H pp declared that an
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i npasse seened to exist. On Septenber 30th, in aletter to Mller (G588), the
conpany nodified its last proposal by offering 50 cents nore per gondola for sone
yields. On Qctober 1st, the Thonpson harvest started. The conpany paid its |ast
proposed rate (GG90). Hpp sent aletter to MIler to this effect on Gctober 1st
(G>90). Mller did not receive that letter until Gctober 3rd. Oh Cctober 2nd,
MIller called him Hpp told her that the conpany was paying its |ast pro-had
posal . On Septenber 29th and 30th, Hpp had tried to reach MIler to
negoti ate the Thonpson rate. MIller was out of town and coul d not be reached.

h Cctober 15th, Hpp called the Lhion office in
DCel ano seeking MIler. MIller was hone sick. Hpp talked to Ken Schroeder, and
expl ai ned that Hckamwas going to strip Ml agas and that the conpany wanted to
pay $25.00 per bin. Hpp pressed Schroeder for a response but Schroeder said he
had no authority. Schroeder did take a nmessage. Oh ctober 16th, Hpp by letter
confirned the previous days phone call. (G598). O Gctober 1th, H pp phoned for
MIler again. Mller was still sick. Hpp phoned Ken Schroeder. Hpp said the
conpany was having troubl e getting swanpers for the Enperor harvest for |ess than
$4.00 per hour, and that the conpany wanted to pay $4.00. The conpany's proposal
previous to this had been $3.75. Schroeder said he woul d pass the nessage to
Mller. O Qtober 17th, Mller called Hpp and reproposed the Lhion's | ast
proposal . She said that she wanted to negotiate the Mi aga and swanper rates as
part of a whol e package, and not just one at a tine, pieceneal. The Mil aga
stripping had never been di scussed before. On Cctober 18th, MIler received a

letter fromHpp (G>99), dated Cctober 16th, confirned that the Enperor harvest
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woul d start on Cctober 17th, and proposed a $4. 00 swanper rate.

1 CGctober 30th, H pp phoned MIler and said that
the Enperor harvest would run a few days nore. He said that the conpany want ed
to pay 30 cents a box for the first pick and 35 cents for the second pick. Later
that day, MIler talked to sone of the enpl oyees, and found they had al ready been
picking at 35 cents per box at H Dorado. nh Cctober 31st, MIler phoned H pp
and conpl ai ned that the conpany was al ready paying nore than it had offered the
day before. She suggested that the conpany was not serious about reaching a
contract, and that it always did whatever it wanted to. Payroll docunents
indicate that at one point on Qtober 31st, the enpl oyees were receiving 40 cents
per box at H Dorado.

It is clear that the rates Hckam paid were totally
wthin his discretion, and varied from year to year, dependent upon

prevailing rates and/ or Hckams whins.
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D Qher Aleged Bad Faith Bargai ning Practices.
1. Failure to Provide an Inforned Negoti at or
H ckamwas represented at the negotiations by
M chael Hbgan and Spencer Hpp. Hckamtestified that neither knew very nmuch
about his farmoperation. Wenever Hckamwas absent fromthe negotiating
sessi ons (which was often during the later ones), his negotiators were unable to
answer questions about the farmoperation. The result was the frequent
frustration and del ay of the negotiations. Oh one occasi on H ckamasked if he
coul d | eave and Deborah Ml ler, the Lhion negotiator, asked himnot to in case
she had sone questions. Hckamleft anyway. H ckamrecogni zed H pp's
deficiencies. In Novenber, after the bargai ning col | apsed, Hckamsaid to MIler
that he wasn't going to do that to her again, neaning inflict Spencer Hpp on her
agai n.
2. Regressive Bargaining
h Septenber 17th, the conpany proposed a sliding
payscal e for Thonpson harvesting (GG 82) (see Appendix A). Two of the conponents
of this proposed pay-scal e or proposal 1" o pay $16.00 per gondol a where
yields were five tons per acre and a proposal to pay $14.00 per gondol a where
yiel ds were seven tons per acre. n Septenber 24th, the conpany presented a
nodi fi ed Thonpson wage proposal (G584). Wiile increasing the pay for sone
yields, the conpany offered 50 cts. less for yields of five and seven tons per
acre, offering, respectively, $15.50 and $13.50 per gondola. MIller insisted
that the conpany was bargai ning regressively. Hpp insisted that the conpany had
to graph the prior proposal, and this graph nade a straight line on the chart. He
clai ned the conpany had raised the line $0.50. He said that the anonalies

bet ween the two proposed pay rates cane as a result of changin
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the yield increnents. Wiile this appears to be true (see Appendix A), it is
neverthel ess al so true that for tw yields, 5 and 7 tons per acre, the proposed
pay rate effectively di mnished $0.50. On Septenber 30th, H pp reorgani zed his
Sept enber 24th proposal so that it followed the sane |ine on the graph, but
resulted in a pay raise for every increnent, by changing the rates at different
increnents than the Septenber 24th proposal .

It iswrth noting that at the first neeting on
April 3rd, the parties agreed that agreenent woul d be reached on an article by
article basis, and that until a whole article had been agreed to by both
parties, that article could be nodified. The article was to be considered to be
nerely a proposal, no natter how nmany paragraphs had been agreed to, until the
entire article was agreed to.

3. Bargai ning Gonduct General ly

Thr oughout t he bargai ni ng, the conpany refused
to provide information, provided inaccurate or msleading i nformation, or
provi ded accurate conplete information only after a substantial delay, (see
di scussion on the Provision of Infornation, above). The conpany al so failed to
provi de an adequately infornmed negotiator (see di scussion above).

A the April 3rd session, Mchael Hbgan stated
that Hckamor Shirley Hckamwoul d be present at every session. Shirley Hckam
was never present at a session. Wile Hckamattended the first sessions
regul arly, his attendance through the | ater sessions was spotty. O July 24t h,
H ckamwas not present; he was show ng dogs. On August 8th, Hckamwas there
only intermttently. 1 August 13th, Hckamarrived late and left early. n
August 22nd, H ckamwas not
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there at the start because he was transporting dogs; he arrived very late.
August 29th, H ckamwas |ate because he was picking up a list of peach pickers for
Debra MIler fromhis accountant. Part way through the neeting, he asked if he
could leave. MIller requested that he not | eave, because she woul d |ikely have
questions that Hpp would not be able to answer. Hckamleft anyway.
Septenber |1th, Hckamwas there for only part of the neeting. n Septenber 12th,
Hckamwas not in attendance. He was at a dog show Qn Septenber 17th, H ckam
arrived ten mnutes late, having returned to his house for cigarettes.
Septenber 19th, Hckamwas |late. Oh Septenber 24th, H ckamwas about an hour and
one-half late. A the start of that neeting, Hpp had said that H ckamwoul d be
there "shortly". Onh ctober 9th, Hckamwas there at the start, but |eft part way
through. He later returned to the neeting.

The Uhion was not always punctual either. Union
negotiators were fifteen or twenty mnutes late on August 1st, 8th, 22nd, and
Septenber |1th.

H ckamfrequent|ly del ayed the negoti ati ons by
failing to respond to Lhion proposal s until pressed. For exanpl e, the conpany's
response to the Lhion's initial |anguage proposal (GG41) was a proposal (GG 45)
that did not address twel ve of the articles that the Uhi on had proposed.

These i ncl uded new or changed job classifications, |eaves of absences,

supervi sors and bargaining unit work, worker's security, bulletin boards, incone
tax w thhol di ng, successorship, famly housing, credit union w thhol di ng, and

| ocations of conpany operations. Wen asked by the conpany what the status was

of these articles, the conpany nerely stated that they were rejected, but that
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they were willing to discuss them The conpany gave no expl anati on of why the
articles had been rejected. Wen, under Uhion pressure, the conpany finally nade
counter proposals, those counter proposal s were often very simlar to those nade
by the Lhion to begin wth.

Even though the conpany insisted that it no
| onger contested the UFWs certification, and even though it apparently
acqui esced to the Lhion's denmand, the conpany repeatedly failed to refer to the
ALRB certification nunmber in acknow edgi ng the Unhion as the excl usive
representative of Hckams enpl oyees.

Hckaminitially rejected the Lhion's famly
housi ng proposal, giving as the reason that the conpany did not provide any
enpl oyee housing. The proposal, in fact, had nothing to do wth enpl oyee
provi ded housing. The proposal was desi gned to encourage construction of famly
housi ng for farmworkers locally. The conpany continued to reject that article
until shortly before the start of this hearing, at which point it proposed an
article that the Uhion was able to agree to.

The conpany repeatedl y made reporting and standby pay
proposal s that were in violation of Industrial Vel fare Gomm ssion orders (GG 36).
The Whion had to object to this several tines before the conpany brought the
proposal up to the legal requirenents.

The conpany's initial proposal on rest periods
was for shorter rests than it currently gave its workers. The conpany changed its
proposal when the Uhion objected to this.

The conpany rejected the Uhion's bereavenent pay
proposal and refused to nake any counter proposal, saying that it did not apply

to Hckams operations because the seasons were too short, and
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that it would be too costly because Mexi cans have too many rel atives. Wen the
conpany finally did propose a bereavenent pay article, late in the bargaining, it
turned out to be very simlar to the Lhion's original proposal, and the Union
agreed to it.

Hckaminitially rejected the Lhion' s proposal
on jury duty and w tness pay. The reason given was that H ckams workers had
nanaged in the past to evade serving as wtnesses or jurors. The conpany refused
to nake any counter proposal. Late in the bargaining, as this hearing becane
imnent, the conpany proposed an article very simlar to the Unions.

For atinme Hckamappeared to negotiate the
Chri stmas bonuses. However, he eventual |y refused to do so, stating that he

woul d not bargain about his "Christnas present” to his enpl oyees

The Whi on proposed that the conpany pay for injuries
on the job that were not covered by VWrknen' s Conpensati on. The conpany rej ect ed
this saying that Wrknen's Conpensation covered everything. The Uhion objected
that this was only for injuries not covered by VWrknen's Gonpensation. The
conpany nerely repeated its prior response.

The conpany sinply rejected the Union' s proposal on
Lhi on representati ves, and never nade any counter proposal. The only reason
given was that Hckam's operation was too snall.

The conpany rejected the Lhion's grievance and
arbitration proposal as being either too long or too short. The Uhion's general
arbitration proposal called for atine table potentially as | ong as one hundred
twenty (120) days. The Lhion felt this tine period was necessary for proper

investigation, and to weed out non-neritorious
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grievances. The Lhion's expedited arbitration proposal, for serious grievances,
was to |ast seventy (70) days. The conpany rejected the general grievance
procedure because it took too long; it did not allowfor preservance of evidence,
nor the mai ntenance of contact wth largely transi ent wtnesses. The conpany
rej ected the expedited procedure as being too short. The conpany felt that such
a procedure mght force a hearing at a critical tine of harvest, and thus stop
production. Paradoxically, the conpany proposed a much shorter grievance
procedure, lasting no nore than fourteen (14) days. The conpany never expl ai ned
this anomaly. The conpany continual ly rai sed problens with the Lhion's gri evance
proposal, however, as fast as the Lhion attenpted to address those probl ens, the
conpany rai sed new probl ens.

The final proposal was nmade by the Uhion on
Novenber 22nd. Four and one-half nonths later there still had been no response
by the conpany.

H ckampersistently refused to discuss his
steady enpl oyees as nenbers of the bargaining unit. He stated repeatedly that if
they were nade to join the Uhion they would quit, and if they quit he would quit.

The conpany initially proposed $0.10 per hour per
worker for a nedical plan. However, it later shifted that $QID to the wage
structure, and refused to consider a nedical plan thereafter.

At the beginning of the negotiations, the conpany

stated that any Uhion proposal that it did not respond to shoul d be deened
rejected. It said that this did not nean it would not di scuss the proposals,

nerely that it had rejected them Inits first counter
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proposal, the Union failed to respond to twel ve article proposed by the Uhion.
The conpany foll owed this course of conduct throughout the negotiations. As a
result the Uhion negotiator spent much tine trying to determne what the
conpany' s position was, and the reasons for it. Wen M|l er demanded a response
inwiting to each Lhion proposal, she received G584, which nerely listed the
Lhion's proposal and then said "rejected’. This conduct del ayed and prol onged
the negoti ati ons.

The conpany insisted there was a need for it to
sub-contract work because overl aps between crops sonetines caused shortages of
equipnent. This applied only to specific crops. Uoon bei ng questioned by the
Lhion, Hckamadmtted that no such overlap had occurred for the past three
years. He then suggested that such an overlap mght occur in 1980. However, no
such overl ap did occur.

H ckamstated that there was a probl emin giving
farmw de seniority, as proposed by the Uhion. The probl emthe conpany sai d was
that it had two crews, one paid on an hourly basis and the other paid on a piece
basis. In fact, both Hector's crewand Qoria s crew were paid soneti ne by piece
rate, and sonetinmes by an hourly rate.

The conpany refused to consider any proposal on
nechani zation. It insisted that any probl ens caused by nechani zati on were
covered by the sub-contracting article. In fact, none of the subcontracting
proposal s contai ned any provision for the two bi ggest concerns caused by
nechani zati on; the displ acenent of enpl oyees by nmachi nes, and the resultant
decrease in the bargaining unit.

The conpany rejected the Uhion's proposal for
Lhi on representatives for Hckams ranch, saying that H ckams operation was too

snall. Wen pressed further, the conpany sinply said the propos-
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al was "silly".

Inits vacation pay proposal, the conpany insisted
that enpl oyees nust take their vacation tine and their vacati on pay
si mul taneously. H ckams practice was that the enpl oyees coul d take their
vacati on whenever they wanted, and receive their vacation pay at the end of the
year .

The conpany' s standby and reporting pay proposal failed
to conply wth the requirenents of the Industrial Wl fare Commssion orders (G&
36). Wien the Uhion pointed out hardships that coul d be caused by the conpany's
proposal, Hpp said "Wl I, they can quit."

The Uhi on proposed that the Thonpson harvest enpl oyees
be paid by weight. Hckamrefused to consider that, saying that it woul d be too
bur densone for himto supply scales on the field. He al so said no other ranchers
inthe area paid by weight. In fact, a large nunber of growers in Tulare Gounty
and surroundi ng counties do pay their juice grape harvesters by wei ght.

The Lhion has alleged that for a long tine the
conpany offered less than they were currently paying. None of the evi dence
supports this. A the tine of the first economc proposal, Hckamwas payi ng a
general rate of $3.50 per hour. Inits first economc proposal, H ckam proposed
pay and benefits totalling $3.50 per hour. After that the proposal s did increase.

h Gctober 24th, the conpany clained that it
could not afford to propose any nore. It offered to open its books to the
Lhi on, provided the Uhion supplied a conpetent person to examne them The

conpany defined a conpetent person as a CPA or a trust

- 108-



attorney. The Lhion's first attenpts to examne the books were foil ed because the
Lhion examner was not a CPAor atrust attorney, but rather a Uni on bookkeeper
who had done these kinds of examnations for the Uhionin the past. A date to
examne the books could not be set until early 1981. The evidence that H ckam
attenpted to introduce at this hearing (R<D is based totally upon cal cul ati ons
based upon estinmated figures, made fromunverified sources. Additionally, it is
uncertai n how nuch of Hckams operation is reflected in these cal cul ati ons. The
testinony of Paul Verissino, Hckams account, in support of his calculations, is
no nore reliable, since it stens fromthe sane factual basis.

Throughout the negotiati ons H ckam denonstrat ed
a profound | ack of respect for and hostility towards the Lhion. At one point he
said the Union was "harassing® himafter the Uhion had requested information. A
anot her point, Hckamsaid that he was going to sell everything except five acres
of dogs because dogs don't argue back”. In 4 ALRB Nb. 48, it was found that
H ckaminstructed Hector that if he saw organi zers "bot heri ng" enpl oyees he shoul d
ask themto leave. 4 ALRB Nb. 48 (G5 32) also found that "H ckamwas signatory to
a labor agreenent wth the Uhion from1970 to 1973. He was dissatisfied wth the
Lhi on' s performance under the agreenent and candidly admtted that, if he could he
woul d rather not deal with the Lhion again." S nce the representation election in
1975 and the Lhion's certification in 1977, Hckamhas done all he could to avoid
dealing wth the Uhion. This course of conduct during these negotiations seens to
be yet another aspect of Hckams general attitude and course of conduct towards
t he Uhi on.

H pp sel dom provi ded H ckamor Hiuerta wth copi es of

docunents he brought to the neetings. H pp and Hogan del ayed
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for nonths in providing the payroll docunents to the Lhion. These attorneys
command a large well equipped staff at a |arge, successful established | aw
firm (opies could easily and quickly been produced. As a natter of common
courtesy (not to nention the requirenents of law) copies of the naterials
bei ng di scussed shoul d have been provided by the party in control of those
naterial s.

| would |ike to add that | have found one can
often get a sense of a parties' desire to negotiate in good faith by | ooking

tothe "mnor" courtesies extended to the other side.
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E Denial of Access

h August 22nd, Debra MIler briefly contacted peach harvest
enpl oyees at H ckams ranch. She asked their supervisor, Jesus Qivera, when she
could have a longer tine to talk to them They settled on the next day after
work. Ml ler specifically asked when work woul d be done, and Qivera told her
that the work would end at 3 o' clock. Mller arrived at 2:25 p.m in order to be
there early. Qivera had pursuaded the workers to work w thout [unch in order to
get off early, and nost of themhad already left. As aresult, MIler was unable
to talk wth the peach pickers.

n the norning of ctober 10th, MIler attenpted to
talk to grape pickers working under Hector at H Dorado. She had been talking to
the workers for a short tine when Hector arrived. Hector told MIler, in the
presence of the workers, that she could only speak to the workers during the
hours set forth in the Boards per-certification access regulation (8 California
Admnistrati ve Gode 820900 et seq.). Mller naintained that the rul es governing
access during negotiations covered this situation and continued to attenpt to
talk to the workers. Hector kept insisting that she had no right to be there,
and stayed with her as she attenpted to talk to the workers. After about fifteen
mnutes, Hector left and Mller was able to talk to the workers for a short tine.
Hector had gone to talk to the H Dorado ranch nanager, Joe (ol onski, and asked
if MIler had permssion to be there. ®lonski said no and Hector went back to
the field. He again told Mller, in the presence of the workers, that she had no
right to be there, and that he woul d have her arrested if she insisted on

st ayi ng.
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This threat was not wthout substance in |ight of Hector's record of such
conduct agai nst Uhion negotiators and organi zers (see 4 ALRB 48). Ml ler
left the field at that point.

Mreover, Hckams failure to provide accurate enployee
lists, work schedules, and job locations, greatly hindered the attenpts of the
Lhi on to contact enpl oyees.

F. D scharge of Juan and Marguerita Lopez

At the end of Cctober, Juan and Marguerita Lopez were pi cki ng
Enperors at H Dorado. They were paid 35 and 40 cents a box. At H Dorado,
both Lopez's conpl ained to Hector about the bat hroomthat had been provided for
the crew There was only one, and it was filthy and had no toilet paper. This
was for a crew of sixty people. The Lopez' conplained at |east twce, but said
Hector hardly paid any attention.

h Novenber 2nd, at Hckams field, there were not enough
swanpers. Juan and Marguerita Lopez were not there, but Marguerita' s father
was. S nce there were not enough swanpers, the pickers were told to carry
their boxes out to the road so the trucks could pick themup. M. Qrtinas
(Marguerita' s father) told Hector that was not picker's work.

Oh Novenber 3rd, H ckamwas proposing to pay the
workers 30 cents a box. The workers refused to work for this, and denanded 35
cents a box. Several people spoke to Hector about this, including Juan and
Marguerita Lopez. Hector went and found H ckamand got permission to pay 35

cents a box. Lopez' and the other workers began to work.
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h Novenber 4th, at the sane field, the Lopez's were picking in
the sane rowbut in different boxes. It seens unlikely they coul d have been
picking into the same box, as testified to by Hector and Juan Marquez (one of
Hector' s forenen), because of the physical problens involved in doing so.
According to the testinony, the nost that Marguerita Lopez coul d have been warned
about the quality of her work was once. This was not unusual. Juan Marquez
testified that he had to speak to sone enpl oyees every day. The testinony as to
how many times Juan Lopez was warned is extrenely contradi ctory. Juan Mirquez
and Jesus Qivera each testified that each of themhad warned themthree tines.
Juan Lopez testified that he was only warned once before he was fired. | find
that Juan Lopez nust have been warned at |east tw ce before he was fired.

A though the Lopez' were fired about noon they continued to
work until about 2 o' clock; they insisted on finishing out their row Wen
Hector cane to the field Juan Lopez conpl ai ned to Hector and Hector sustai ned
the actions of his forenan. Hector went to Hckams office and had the Lopez'
checks made out. The Lopez' never conpl ained to H ckamabout the di scharge,
even though they had worked seasonly for Hckamfor nany years, and had
conplained to himin the past when they felt they were wonged. Juan stated
that he felt that Hckamnust have okayed the di scharge since the checks were
nade out so quickly.

Marguerita Lopez appears to have been fired nerely
because she was wth Juan. She was apparently warned no nore than once, yet she
was fired at the sane tine he was. The forenan testified that it was nornmal to

have to warn enpl oyees once a day.
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. Bad Faith Law

1. Generally

Section 1153(e) of the Labor Code requires an agricul tural
enployer to bargain in good faith wth the certified bargaining
representative of the workers. To refuse to do so is a violation of both
Sections 1153(a) and (e).

The duty to bargain in good faith neans nore than just to neet;
it requires "negotiation wth a bona fide intent to reach an agreenent if

agreenent is possible". Alas MIIs, Inc. 3 NLRB 10, 21 (1937). The parties

nust "participate actively in the deliberations so as to indicate a present
intention to find a basis for agreenent and a sincere effort nust be nade to

reach a common ground”. NLRB vs. Montgonery Vérds, 133 F.2d 676, 686, 12 LRRV

508 (9th c. 1943). Mere talk is not enough. As the 5th circuit observed in
NLRB v. Herman Sausage (o., 275, F.2d 229, 232, 45 LRRVI 2829 (5th c. 1960):

"Bad faith is prohibited though done wth

sophi stication and finesse. Qonsequently, to sit
at a bargaining table, or to sit alnost forever, or
to nmake concessions here and there, could be the
very neans by which to conceal a purposef ul
strategy to nmake bargaining futile or fail. Hence,
we have said in nore colorful language it takes
nore than 'nere surface bargai ning' , or 'shadow
boxing to draw, or giving the Uhion a runa-round
whil e purporting to be neeting wth the Union for

t he purposes of collective bargai ning." (footnotes
omtted)

"Parties are obligated to apply as great a degree of diligence and pronpt ness
inarrangi ng and conducting their collective bargai ning negotiations as they

display in other business affairs of inportance”. A°. H Belo, Gorp. (WAA TV),
1970 NLRB 1558, 1565 (1968), nodified 411 F.2d 959 (5th c. 1969), J. H Rutter

Rex Mg. Go., Inc., 86 NLRB 470, 806 (1949).
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In making this determnation of good faith, an adm ssion of
intent can rarely be found. The fact finder nust rely on logical inference from
the evidence show ng intent fromthe totality of Respondent's conduct.
Gontinental Ins. Go. v. NLRB, 495 F. 2d 44, 48, (2d. c.1974). NRBv. Reed &
Prince Mg. 205 F.2nd 131 (1st c.) cert denied 346 U S 887 (1953), P.P. Mirphy
Produce . 5 ALRB Hb. 6 (1979). With these general principles in mnd, | now

turn to the specific allegations or bad faith bargai ning nade agai nst the res-
pondent .
2. Whilateral Wage Changes
Sone types of conduct, by thensel ves, constitute per se
violations of the duty to bargain, and are al so strong evi dence of bad faith.
Morris, The developing labor law P.322-23. Uhilateral changes in working
conditions are such per se violations. NRBv. Katz 369 US 736 (1962).

Lhi | ateral wage changes have been called "by far the nost inportant 'unilateral
act'", NNRBv. Ftzgerald MIIs Gorp, 313 F. 2d, 260, 267-68 (2d. c.), cert
denied 375 U S 834 (1963); NLRBv. Katz, supra; and a per se violation. The

rationale for this is that by such conduct, the enpl oyer greatly undermnes the
Lhion's status in the eyes of the workers by naking it appear that the enpl oyer,
and not the Lhionis the true giver and guardi an of benefits to the workers.
NLRB v. Exchange Parts, 375 U S 405 (1964); Henet Wiolesale 4 ALRB No. 75
(1978).

A"unilateral" wage change is defined as a unil ateral
alteration of existing conditions by the enpl oyer w thout notifying and

bargai ning in good faith wth the Union over the alteration. N.RBv. Katz,

supra. Any alteration nmade wthout first giving the Uhion notice
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of the change and an opportunity to bargain over it is presunptively a bad
faith unilateral change. The enpl oyer then nust bear the burden of
denonstrating that its conduct was in good faith, and warranted by the
circunstance. This is a heavy burden and one that is rarely net. 1d, Gernan,

Basi ¢ Text on Labor Law, Veést Publishing Go. (1976).

There appear to be four ways to justify a unilateral increase:
by show ng the change was consi stent wth established past practice; by show ng the
exi stence of a bona fide bargaini ng i npasse; by show ng a bona fide busi ness
necessity; and by show ng the Uhion waived its right to bargain over the change.
Gernan, supra, Page 444.

(hanges in pay that are consistent in past practice are
considered to be continuations of the status quo and not changes in working

conditions. NRBv. Ralph Printing & Lithographing, 433 F.2d 1058 (8th c. 1970);

cert denied 401 U S 925. However, the policy nust allow for no discretion by the
enpl oyer. It nust be automatic; if there is any discretion with respect to the
change, it is not "established* and is not justifiable as past practice. N.RBv.

Katz, supra;, QP. Mirphy Go. 5 ALRB No. 63 (1979).

The exi stence of an inpasse in the bargaining, if it is bona fide
Wil serve to justify a unilateral pay change. An inpasse is reached when the
parties are unabl e to reach agreenent despite their best good faith efforts to do

so. Taft Broadcasting (., 163 ALRB 475 (1967). Wether a bona fide i npasse

exi sts depends on the totality of the circunstances. Television & Radio Artists v.

NLRB (Taft Broadcasting (.) 395 F.2d 622 (D C c. 1968). Factors to consider in

naking this determnation include: (1) The length of tine between the start
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of negotiations and the declaration of inpasse; a short tine tends to indicate
that exhaustive bargai ning has not taken place (1d); (2) whether there has been
agreenent and/ or novenent before the inpasse was decl ared; novenent and agr eenent
indi cate capacity for nore (1d); (3) where the parties have shown room for
novenent in naj or areas of the bargai ning, even though sone others are deadl ocked,
inpasse is unlikely (Mntebello Rose ., Inc. 5 ALRB 64 [1979]; Ray's Liquor
Sore, 224 NLRB No. 26 [1976]); (4) whether there has been exhaustive good faith

negotiations, and no reason for either party to believe that further negotiations

woul d be fruitful (Dust-Tex Service, Inc. 214 NLRB 399 [1974]; H-Vay B I | boards,

Inc., 206 NLRB 22 [1973]); (5) whether there is any change in circunstances that
suggests that negotiations can now be fruitful —e.g., if one party retreats from

previ ous denands (Sharon Hats, Inc., 127 NLRB 947 [1960], enforced 289 F. 2d 628

[5th c. 1961]). Even after an inpasse is reached, an enpl oyer nmay not go beyond
his previous offers, or do nore than conply wth a change of law (e.g., even wage

law). B -Rte Foods, Inc., 147 NLRB 59 (1964).

A though the defense of business necessity is still
avai | abl e agai nst a charge of unilateral change, very few cases have allowed it.
Mbst of these seemto permt this justification to work only after inpasse has
been reached. Gernan, supra, Pg. 444-45.

A lhion may waive its right to require bargaining by the
enpl oyer, but the doctrine is construed very strictly because of the inportant
right that is lost. Thus waiver nust be clear and unequivical, and even then

applies only very specifically. Mrris, supra, Pg. 333;
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German, supra, Pg. 466-80. Vdiver cannot be established by nere silence on

the part of the Lhion. CaravelleBoat (o., 227 NLRB 1355 (1977). In order to

establ i sh wai ver, the enpl oyee nust show that the Uhion was given clear notice
of the change far enough in advance of actual inplenentation to afford the

Lhi on a chance to counter-propose and negotiate. Garnent Wrkers v. NLRB
(MlLaughlin Mg. @.) 463 F.2d 907 (D C c. 1972); Ralph Printing &

Li thographing Go. 433 F.2d 1058 (8th c. 1970); Henet Wiolesale 4 ALRB No. 75
(1978).
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3. Alleged Failure to Supply Infornation
Part of the duty to bargain in good faith is, for
the enpl oyer, the duty to provide information to the Uhion so that the issues can
be fully, honestly and intelligently discussed. S L. Aien & ., Inc., 1 ALRB
741 (1936); NNRB v. Truitt Mg. (., 351 US 149 (1956). The other prerequisite

is that the requested informati on be rel evant and reasonabl y necessary to the
bargaining. J. F. Gase . v. NLRB 253 F. 2d 149 (7th c. 1958); ASHNE Farns (.,
6 ALRB Nb. 9 (1980).

Sone information is presunptively relevant. This is
information regardi ng nandatory subjects of bargaining; it nust be provided if

requested. Qurtis-Wight Aero, Ov. v. NNRB 347 F.2d 61 (3rd c. 1965). Refusal

todosois anunfair labor practice. Id. Presunptively relevant information

i ncl udes enpl oyees' nanes, addresses, dates of hire, job classifications, and
updates thereto, ASHNE Farns, Inc., supra; Hotel Enterprises, 224 NLRB No. 103
(1976); Autoprod, Inc., 223 NLRB 773 (1976); Summer Hone, 226 NLRB 976 (1976),
nodi fied 559 F.2d 599 F. 2d 762 (6th Adr. 1979); Prudential Insurance Go. v. NLRB
(2nd Ar. 1969) 412 F.2d 77, cert, denied 396 U S 928 (1969); Gadw n Industri al .

Inc., 183 NLRB 280 (1970), economc production data, including output, wages,
nunbers of hours worked, and subcontracting infornation, Garrett Railroad Car and
Equi pnent, Inc., 244 NLRB 132 (1979); Solar Turbines International, 244 NLRB 37
(1979); ASHNE Farns, Inc., supra; Gernan, Labor Law, Vést Publishing (o., p. 411

(1976), fringe benefits, including health and wel fare plans, pension plans, profit

sharing plans, and life insurance plans, or the |ack of any benefits, Msaji BEc
(dba B¢ Farns)® /P8 - 20 (1980);

(1979); Qonnecti -

Levi ngton Shi pbui I ding Go., 244 NLRB 18
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cut Light & Power ., v. NRB 476 F.2d 1079 (2nd dr. 1973); owes
GCommuni cation, Inc., 172 NLRB 1909 (1968); Pennco, Inc., 212 NLRB 677 (1974).

Qher infornmation is not presunptively rel evant.
In order to have a right to such infornation, the Lhion need only explainits

rel evance. NLRB v. Acne Industrial Go., 385 US 432, Fn*6 (1967). The courts

have defined rel evance very liberally; only probable or potential relevance
need be shown. 1d.

(Once rel evant infornation has been requested, any
unbi ased delay in providing it or failure to provide it is a per se violation of
the duty to bargain in good faith; relevant infornmation nust be supplied pronptly.
Masaji Ha (dba Bc Farns), supra; ASHNE Farns, Inc., supra;, Aero Mtive Mg.
., 195 NLRB 790 (1972) enf'd;, 475 F.2nd (9th dr. 1973); Hlsworth Sheet Metal,

Inc., 232 NLRB No. 109 (1977); Golonial Press, Inc., 204 NLRB 852; B. F. D anond
Gonstruction ., 163 NLRB 161 (1967); DePalnas Printing Go., 204 NLRB 12. \Whet her

or not a delay is unreasonabl e depends on the facts of each case; the usual stand-
ard i s whether the enpl oyer exercised the sane diligence it would apply to its

ordi nary business dealings. (J. H Rutter Rex Mg. Go., 86 ALRB 470, 506 (1949);
Glonial Press, Inc., 204 NLRB 852 (date); Reed & Prince Mg. (., 96 NLRB 850
(1953), enf'd, NNRBv. Reed & Prince Mg. (., 205, F.2nd. 131 (1st c. 1953), cert,

denied, 346 US 887 (1953). A delay of three nonths is too | ong, even when the
information is inconpl ete, and the peopl e necessary to conpile it are absent from
wor k. Peyton Packing (o., 129 NLRB 1358 (1961). Fifteen (15) days, however, is not
unreasonabl e. Partee, 107 NLRB 1177 (1954). The infornation
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need not be supplied in the formrequested by the Uhion; oral provision of
information is adequate to neet the duty. dncinnati Seel Casting (., 86

NLRB 592.

The Uhi on need not request the information nore than
once to have established its right to the infornati on and the enpl oyees' duty to

supply it. Masaji, Bc., 6 ALRB No. 20 (1980); ASHNE Farns, Inc., 6 ALRB No. 49

(1980). The fact that the Lhion is able to negotiate, and does negoti ate w t hout
the requested infornation does not effect that infornations rel evancy. N.RBv.
Ftzgerald MIls Gorp., 313 F.2nd. 260 (2d c. 1963), cert denied, 375 US 834
(1963); ASHNE Farns, Inc., supra.

Def enses against the duty to provide infornmation are,

limted. Mrris,supra pg. 320-21. The nost conmon i s waiver; the waiver

nust be by "clear and unm st akeabl " | anguage. |d.
4. Inforned Negoti ator
The enpl oyer has a duty to supply an infornal and
know edgabl e negotiator. |f an enpl oyer appoi nts a negoti at or whose defi ci ences
frustrate or delay the bargai ning, the enployer nay be found in bad faith. Véody
Pontiac Sales, Inc., 174 NLRB 512 (1969) Goronet Casuals, Inc., 207 NLRB 304

(1973). The enpl oyer nust nake sure this negotiator is kept sufficiently
supplied wth adequate informati on about the enpl oyer's operations and positions
so that fruitful negotiations can result. |If the negotiator cannot be kept
adequat el y i nforned, the conpany nust provide soneone who is at all bargai ni ng
sessions. 0. P. Mirphy Produce, Inc., 5 ALRB No. 63 (1979); NLRBv. Aternan
Transport Lines, Inc., 587 F.2d. 212 (5th c. 1979).
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5. Hckams Bargai ning Tabl e Gonduct
The duty to bargain in good faith requires both
parties to "participate actively in the deliberations so as to indicate a present
intention to find a basis for agreenent, and a sincere effort nust be nade to

reach a common ground”. NRBv. Mntgonery Ward, 133 F. 2d. 676 (9th c. 1943).

This requires nore than just neeting. Conduct that unreasonably del ays the

bar gai ni ng process is evidence of bad faith. Q P. Mirphy Produce G., Inc., 5

ALRB Nb. 63 (1979). An enpl oyer nust show at |east that degree of diligence as it
would in the pursuit of its own business affairs. J. H Rutter Rex ., Inc., 86

NLRB 470, 506 (1949).

Lhreasonabl e delay in naking tinely or adequate proposal s

or counter-proposals has been held to be bad faith. 0. P. Mirphy Produce .,

supra; Montebella Rose, 5 ALRB No. 64 (1979). The sane is true of a delay in

di scussi ng substantive issues. |d.

Refusal to discuss nmandat ory subj ects of bargai ni ng
isindirect violation of Labor Code Section 1152 (NLRA Section 8(c)). The
parties are required to bargai n over nandatory subjects of bargaining. Id;, N.RB

v. Woster Dv. of Bary Verner Gorp., 356 U S 342 (1958). Mandatory subj ects

i ncl ude "wages, hours, and other terns and conditions of enploynent". Id.
"\WMges" has been held to include any tangi bl e benefit given by the enpl oyer to
the enpl oyee as a direct result of the enpl oyee's hol ding that job, including
wages, benefits, bonuses, paynent of any kind, housing and operations done in
connection wth the paynent (e.g., incone tax wthhol ding). Beacon P ece Dyei ng

& A nishing Go., 121 NLRB 953 (1958); Mrris, The Devel opi ng Labor Law, The

Bur eau of
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National Affairs, Inc., 1971, p. 390-92; Braswell Mtor Freight Lines, Inc., 141
NLRB 1154 (1963); Singer Mg. (0., 24 NLRB 444 (1940),enf'd, 119 F.2d 131 (7th Qr.
1941); Inland Seel Go., 77 NNRB 1, enf'd, 170 F.2d 247 (7th dr. 1948); W W Qoss
& M., 174 F.2d 875 (1st dr. 1949); Hgin Standard Brick Mg. Go., 90 NLRB 1467
(1950); NLRB v. Lehigh Portland Genent (., 205 F.2d 821 (4th dr. 1953); Qange
Gounty Machi ne Works, 147 NLRB No. 132 (1964). "Hours" has been held to include all

all those conpany farmng assi gnnents by the enpl oyer, and all those concerning
benefits provided to the enpl oyees. Id. Anal ganated Meatcutters v. Jewel Tea (.,
381 U S 676, 691 (1965); Braswell Mdtor Freight Lines, Inc., 141 NLRB 1154 (1963);
National Ginding Weel (., Inc., 75 NLRB No. 112 (1948); NLRBv. Katz, 369 U S 736

(1962). "Qher terns and con-conditions of enpl oynent” includes grievance and

arbi tration procedures

(Bethl enhem S eel (., 136 NLRB 1500 (1962), enf or cenent deni ed on ot her grounds, 230
F.2d 615 (3rd dr. 1963); NLRB v. Boss Mg. (., 118 F.2d 187 (7th dr. 1941));
Seniority(Mrris, The Devel opi ng Labor Law, The Bureau of National Affairs, 1971,
P.406; Sub-contracting (H breboard Paper Products Gorp. v. NLRB, 379 U S 203
(1964); Veéstinghouse Hectric Corp., 150 NLRB 1574 (1964)); Mechani zation (see
Rochet (dba The Renton News Record), 136 NLRB 1292 (1974)); Unhi on Representatives

(see H ber-board Paper Products Gorp. v. NLRB, supra) (see Lhited Sates v. Mt zell
(DNJ. 1961), 199 Fed. Supp. 192; Enpl oyees' | ndependent Uhion v. Wnan Gordon
Qonpany, (ND [, 1970); 314 Fed. Supp. 346)); Wrkers' Security

(Alien Bradley . v. NNRB (7th Ar. 1961) 286 F.2d 442); Bulletin Boards

(NLRB v. Southern Transportation, Inc., 343 F.2d 558 (8th Ar. 1965));

Supervi sors and Bargaining Lhit VWrk (G own Goach Gorp, 155 NLRB 625

(1965)); New or Changed Job Qassifications (Inter-National Harvester
96
., 227 NNRB NQ/1976)); Successorship (Qark Trailers, Inc., 161 NLRB 561
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(1966)); Qedit Wion Wthhol ding (National Broadcasting (., 241 N.RB Nb.
147 (1979); GT.E, 240 NLRB No. 30 (1979)); Locations of Conpany Qperations
(Garroll v. Misicians (2nd dr. 1967) 372 F. 2d 155).

The requirenent to "participate actively---so as to indicate a
present intent to find a basis for agreenent” nmandates that the parties fully
expl ore the issues with an eye towards finding some basis to agree. Wile this
does not prohibit adanmant positions in itself, the Board nmay consi der adanance
evi dence of bad faith when conbi ned with other bargai ning table conduct. Gernan,
supra, p. 484; however, a party is not required to nake concessions. Section

1155. 2(c).

The failure of a party to give substantial reasons for
Its positions nay indicate bad faith. Patently inprobabl e expl anati ons or
unrefutabl e justifications (e.g., conpany policy) nake full exploration of the
problemdifficult, and does not reflect a genui ne desire to conprom se
di fferences. A ba- Vil densnman, 167 NLRB 695 (1967) enforced 404 F.2d 1370 (4th c.
1968); Seel Wrkers v. NNRB (H K Porter G.) 363 F.2d 272 (D C c. 1966), cert
deni ed, 385 U S 851 (1966).

A proposal not agreed upon by the parties may be w t hdrawn at
any tine. However, once there is even tentative agreenent, w thdrawal w thout
show ng good cause is evidence of bad faith. N.RBv. Aterman Transport, Inc.,
287 F.2d 212 (5th c. 1979); Anerican Seating (. v. NLRB, 424 F.2d 106, 108 (5th
c. 1970).

6. Access/ Surveil | ance
An enpl oyer can bargain in bad faith by virtue of his conduct away

fromthe bargai ning sessions. Safeway Trails, 216 NLRB 951 (1977). Interference

W th reasonabl e access of Lhion representatives
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to the workers during the bargai ni ng process has been held to be evi dence of

bad faith. Q P. Mirphy Produce (o., supra. During the post certification

bar gai ni ng process the Lhionis not limted to the access rul es whi ch governs
pre certification access, but is instead al | oned access at reasonabl e tines
and pl aces as necessary to fulfill its bargaining duties. Id. Furthernore, the
failure to supply infornation about workers' whereabouts and schedul es is

evidence of bad faith in the bargai ning process. AS HNE Farns, supra.

Survei |l I ance by conpany agents of Unhion representatives in the course of
contracting bargaining unit workers is a violation of Section 1153(a). Tonooka
Bros., 2 ALRB No. 52 (1976). "Surveillance" occurs whenever the conpany agent
deliberately intrudes on communi cati ons between the Union representative and the
workers, even if the conpany agent is nornally present at that tine and pl ace.

Scenic Sports wear, 196 NLRB No. 72 (1972). FEven just giving the inpression of

surveillance is a violation of the code; the conduct need only have a reasonabl e
tendency (enphasis added) to restrain the workers in the exercise of their
Section 1152 rights. Perry's FHants, 5 AARB No. 17 (1979); Merzoian Bros., 3
ALRB No. 62 (1977). Proof of actual interference in Section 1152 rights is

unnecessary. |d.
2. D scharge
An enpl oyer nmay not di scharge an enpl oyee because of conduct by
the enpl oyee that is protected by Section 1152. California Labor Code 1153(c).
In order to prove a discharge is discrimnatory, it nust be shown that : (1) the
enpl oyee engaged in protected activity; (2) that the enpl oyer knew of the
protected conduct; (3) that the enpl oyer knew the conduct was protected; and (4)

that the enpl oyee was
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di scharged because, at least in part, of that conduct. N.LRBv. Burnup & S ns,
379 US 21 (1964). General Gounsel has the burden of establishing these
elements. M G Zaninovich, Inc., 4 ARB No. 70 (1978); Lu-ette Farns, Inc., 3
ALRB No. 38 (1977).

The anti-union ani nus nust be the decisive factor in the
di scharge, the strawthat broke the canel's back; if the enpl oyer woul d not have
di scharged the enpl oyee but for protected activity. The anti-union aninus is
sufficient to cause the discharge to be a violation of Section 1153(c). Gornan,
supra, p. 138. nce General Gounsel has nmade a prinma facie case for a
di scrimnating discharge, the burden shifts to the enpl oyer to show the
di scharge was for cause.

The i ndependent conduct of one individual can be concerted
activity if the object of the action concerns other enpl oyees as well. Aleuia
Qushion ., 221 NLRB 999 (1975); Mrando MishroomFarns, Inc., 6 ALRB No. 22
(1980); Foster Poultry Farns, 6 ALRB No. 15 (1980).

The di scharge action nust be viewed in the context of the
enpl oyers past toleration for the cause offered as justification for the
di scharge and the enpl oyers disciplinary conduct towards enpl oyees generally.

QI f Wands Gorp., 233 NLRB No. 116 (1977). The timng of the discharges is

simlarly significant. Id., NLRB v. Mntgonery ward, supra.
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MIl. Gnclusions & Law

A  Whilateral Wge Change Anal ysis

Hckamis alleged to have nade six unjustified unilateral
wage changes: (1 &2) In early My, Hckamraised the pay of each of his five
steady enpl oyees 25 cents per hour. In md June, he raised the pay of his
general |abor workers from$3.35 to $3.50 per hour. He did not informhis
bar gai ni ng representatives, Hogan and H pp, nor did he informthe UFW Active
negotiating had been taking pl ace since April 3.

The WFWfound out about the change only through
H ckams enpl oyees. Wen Emlio Hierta, the Whion Representative, confronted
H ckamabout the raises on July 14, Hckamadmtted havi ng done them and
admtted he had not tol d anyone, neither the Uhion, nor the enpl oyees, nor his
own representatives,.7 O July 15, Huerta filed 80-C& 105-D

H pp conceded at the foll ow ng session, on July 24, that

these rai ses were unilateral changes, and that they were an unfair

7Both Hierta and Deborah MIler testified that Hpp said "a lot of jaws
dropped” when H ckamreveal ed the rai ses. A though H pp denied naking this
statenent, | find that it woul d be an apt description of the natural reaction
to the sudden receipt of such information, and that it was nade.
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| abor practice and asked what the Uhion wanted in order to settle it. The UWFWhad
not responded to this inquiry, nor to subsequent simlar inquiries, except for
Hierta' s statenent, at one point, that he wanted a contract.

Hckams claimthat the rai ses were in keeping wth
past practice is belated, and not consistent wth |egal doctrine anyway. The |aw
requires that a raise be firnmy established and not subject to any discretion by
the enployer. The evidence is uniformthat Hckamhad conpl ete discretion wth
respect to the granting, and anounts of these raises. Hckamsinply granted
raises in the anounts necessary, and at the tine necessary to keep his wages
conpetitive wth other ranches in the area.

S nce the UPWwas inforned of the raises only after
they were inpl enented, the Lhion had no chance to negotiate about them nor to
waive its rights to negotiate about them This period of the negotiations was the
nost productive in forns of agreenents reached. Mbgt of the articles agreed to
were agreed to in the June to August period. dearly no inpasse coul d have
existed. This raise is the very epitome of an unjustified unilateral wage change.

3. A the July 4th neeting, after confronting the
conpany about the rai ses conpl ained of in 80-CE105-D, Huerta careful |y expl ai ned
to Hckamthe need to negotiate any proposed change with the Uhion, and expl ai ned
t he consequences of failing to do so. He al so explained that H ckam shoul d
informhis own |egal advisers and negotiators before he did such a thing. H ckam
said "Ckay".

By the end of Septenber, the parties had been negotiating wage
rates for the Thonpson harvest for several neetings. A though they had not

agreed on a date, the parties were still actively exploring
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possi bl e solutions. On Septenber 26, H pp phoned MIler to say the Thonpson
harvest was i nmnent, and that the conpany "wanted" to pay its |ast proposed rate.
Mller said that that rate was not acceptable, and that the UPWwoul d consider its
i npl enentati on bad faith. That sane day, Hpp wote to Mller, declaring that an
i npasse seened to exist. On Septenber 30th, Hpp again wote MIler raising the
conpany' s | ast proposed rate by 50 cents per gondola for sone yields. (GG88).
The harvest started the next day, on Qctober 1st. n Septenber 29t h and 30t h,
Hpp had tried to phone MIler, but she was out of town and coul d not be reached.
O Gctober 2nd, MIler phoned Hpp. Hpp inforned her that the Thonpson harvest
had started on Cctober 1st, and that the conpany was paying its | ast proposed
rate. (the one in G588). He had sent MIler aletter to this effect on Qctober
1st; Mller received it on Gctober 3rd.

Any alteration made wthout first giving the Union
noti ce of the change, and an opportunity to bargain over it is presunptively a
bad faith unilateral change. The final conpany proposal (the one which was
i npl enented) was nail ed on Septenber 30th. The next day the harvest started and
the conpany inplenented it. This hardly gave the Lhion either adequate notice or
an opportunity to bargain over the proposal. Thus, this is presunptively a bad
faith unilateral change, and the burden is on the conpany to justify its act.

The conpany has done nothing, either inits brief, or
inits testinony to justify the presuned unilateral raise, nor is there a defense
that could be validly raised. The proposal s were devel oped in the bargai ni ng

sessions; they were not associated wth any conpany

- 129-



past practice. Nb inpasse existed in light of the novenent and concessi ons bei ng
nade right up to the day before the harvest started and in light of the fact that
the conpany nade a concession after Hpp declared that an i npasse existed. The
Lhion had not waived its right to bargain; it had in fact insisted onit. Not a
speck of evidence of any business necessity was introduced. The conpany's
allegation that its proposal was for nore than the Unhion proposal is inadeguate
as a defense in light of the fact that the systens of paynent proposed were
different (the conpany proposed a per bin rate, the Uhion a per ton rate), and in
fact, at this point, the conpany had steadfastly insisted that records necessary
to convert bin quantities into tonnages did not exist. Thus, at the tine the
Lhi on was cal l ed upon to eval uate the conpany's proposal, no way existed of doing
so.

The Cctober 1st raise is, therefore, another unilateral wage
change in violation of the duty to bargain in good faith.

4, O Gctober 15th, H pp phoned the Del ano Whion office for
MIler. Mller was at hone, sick, so Hpp instead tal ked to Ken Schroeder.
Hpp stated that Hckamwas going to strip Milaga' s, and that the conpany
"wanted" to pay $25.00 per gondol a. Schroeder took the nessage. The Mi aga' s
were stripped on Gctober 16, the next day; the conpany paid $25. 00 per gondol a.
A'so on ctober 16th, Hpp again tried (unsuccessfully) to phone MIler, and
nailed a letter which MIler received on the 17th confirmng that the conpany
had stripped Mil aga's on (ctober 16th and paid $25.00 per bin. Ml aga stripping
had never been di scussed before this. The previous year, Hckamhad paid $11.00
and $12.00 per bin. The $25.00 rate was in excess of any per bin rate the
conpany had yet proposed.
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Any alteration made wthout first giving the Union
noti ce of the change and an opportunity to bargain over it is presunptively a
bad faith unilateral change. The conpany's "proposal " was nade to soneone ot her
than the aut hori zed Union negotiator only the day before it was inpl enent ed.

H pp never reached the proper Lhion representative until after this stripping
had been done at the conpany's proposed rate; indeed, that Uhion representative
never even was inforned before this that the Milaga' s were to be stripped at
all. This certainly did not give the Uhion sufficient notice or opportunity to
bargai n over the Mal aga stripping rate. By the tine MIler was abl e to contact
Hpp about it, the Mal aga stripping was al ready over.

Again, the conpany has offered no justification of
this conduct, except for the totally unsupported all egations that the conpany's
conduct did not constitute a raise, but a past practice defense is inplied.

That defense will not operate here. Hckampaid nore in 1980 than in 1979.
This rate was totally wthin his discretion and is thus outside the past
practice defense. No other defense is offered, nor woul d any suffi ce.

Thus, the Qctober 16th $25.00 per gondola rate for the Ml aga
stripping constitutes a unilateral wage change in violation of the duty to
bargain in good faith

5. h Gctober 16th, Hpp agai n phoned the Lhion's
Del ano office for MIler. She was still out sick. Hpp tal ked to Ken
Schroeder, explaining that the conpany was having a hard tinme getting swanpers

for the BEweror harvest for |less than $4.00 per hour, and
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that the conpany wanted to pay swanpers $4.00. The conpany's |ast proposed rate
for swanpers had been $3.90 (G94). 1n 1979, Hckamhad pai d swanpers a

nmaxi num of $3.75 per hour. Schroeder took the nessage. Hpp then wote MIIer
aletter containing the sane information, and al so stating that the Ewperor
harvest woul d start the next norning, Cctober 17th (GG99). nh Gctober 17th
MIler phoned Hpp, and protested the conpany's conduct, and reproposed t he | ast
rates proposed by the Lhion. Mller received Hpp's Qctober 16th letter (GG 99)
on Cctober 18th, after the Enperor harvest had started. The conpany paid
swanpers $4.00 per hour.

Any alteration wthout first giving the Unhion notice of the
change and an opportunity to bargain over is presunptively a bad faith
unil ateral change. The conpany proposal here was not recei ved by the proper
Lhion representative until late on Qctober 16th.  The proposal was to be
i npl enented, and was inpl enented, the follow ng norning. By the tine the Uhion
was abl e to contact the conpany representative sinply to reject the conpany
proposal , that proposal had al ready been inplenented; it was never retracted,
nor was such an of fer nade.

The Lhion clearly had neither tinely notice nor any
opportunity to bargain over the swanper rates. The conpany has of fered no
substantial defense of its conduct wth respect to the swanper increase. Inits
bri ef Respondent failed to even nention this incident.

The only defense that appears possible on the facts
is that of business necessity. However, this is rarely allowed, and even when
it is, it isusually allowed only after inpasse. Here, there could be no

| npasse, since there was no bargaining at all over the

-132-



$4.00 rate. Mreover, there is no evidence introduced, boyond H ckams own
unsupported and brief testinony, that woul d support a claimthat Hckamhad to pay
$4.00 to get swanpers.

6. On Gctober 30th, Hpp phoned MIler to say that the Enperor
harvest woul d run a coupl e of nore days, and the conpany wanted to pay 30 cents
per box for the first pick, 35 cents per box for the second pick. S nce the start
of the harvest on ctober 17th, H ckamhad been paying $3.50 per hour. Mller
sai d she woul d get back to Hpp about it. Later that day in tal king to workers on
Hckams payrol|l (at H Dorado), she found that Enperor harvesters were al ready
getting 35 cents a box for the first pick. These enpl oyees |ater got 40 cents a
box for the second box, on Qctober 30 and 31st, and Novenber 2nd. Oh Cct ober
3lst, MIler phoned H pp and protested that enpl oyees were already getting nore
than his proposal of the day before. She suggested that the conpany nust not be
serious about getting a contract. O Novenber 3rd, H ckamhad begun payi ng
enpl oyees on his own property 35 cents per box. Hpp had tried to phone MIler on
Novenber 3rd, but MIler was not in. Hpp |left a message proposing 35 cents per
box for the first pick, and saying that the conpany wanted to pay that when the
Enperor harvest at H ckams | eased property began on Novenber 3rd (the sane day),

and that MIler should call if that was a problem On Novenber 4th, Hpp, in a
letter, again proposed 35 cents per box. In 1979, Hpp had paid $3.35 per hour, or
30 cents a box.

The Lhion clearly was not given sufficient notice or an
opportunity to bargain over the inplenentation of these rates. |In fact, the Uhion

was notified of themonly after they had been i npl enent ed.
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Inits brief, Respondent does not nention these incidents specifically, but
nearly says that H ckamhad no enpl oyees working for himdoing that kind of work
at that tine; Respondent says that these enpl oyees are H Dorado enpl oyees and
not subject to the bargaining. | have already determned that tabl e grape
harvest enpl oyees at H Dorado are Hckams agricultural enployees. | amat a
conpl ete | oss as to how Respondent deni es the enpl oyees at the vineyard
(Hckams |l eased property) are his. dearly they nust be H ckams enpl oyees.
The fact that Hpp requested that MIler call himif the inplenentation of these
proposed rates woul d be a probl emdoes not affect this finding. The Lhion's
sil ence cannot be construed to be a waiver on the part of the Uhion of its right
to bargain. Any waivers nust be clear and specific.

Respondent of fers no other defense, nor does any ot her
appl i cabl e | egal defense exist. Respondent's conduct here is a unilateral wage

change, and a violation of the duty to bargain in good faith.
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B Failure to Provide Infornation

1. Payroll Information

It is clear that the creation of the payrol|l summaries
was unnecessary. This information already existed in the chronol ogi cal pay
| edgers and the individual conpensation sheets. The delay created by the
nanuf acturi ng of summari es was thus equal | y unnecessary. The manufacturing of
the summari es unnecessarily del ayed the production of the raw payroll records,
and that appears to be their only purpose. The delay in the provision of the
raw payrol |l datais, therefore, a violation of the duty to provide infornation,
and thus, a violation of the duty to bargain in good faith.

These negoti ati ons t ook approxi antel y seven and one-hal f nont hs
before they were broken off. It is clear that the individual conpensation
sheets and chronol ogi cal pay | edgers existed formthe beginning. It is evident
they contained relevant information in a formnore clear than that provided to
the Uhion by the conpany. The Uhion was not tol d of the existence of these
records. Wen the Lhion | earned of their existence and asked for them the
conpany refused outright to provide them It is inpossible to believe that the
conpany woul d have acted in this nanner in its usual business dealings. The
failure to provide this information is, therefore, a per se violation of the
duty to bargain in good faith.

A though infornati on on past enpl oyees nay have been
beyond the conpany's reach, the conpany clearly had it wthinits power to
acquire and provide to the Uhion the nanes, social security nunbers, and street
addresses of all enployees fromthe tine that i nformati on was first requested on

March 3, 1980. The fact that the conpany did not do
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do so can only be ascribed as either extrene neglect or actual intent onits
part. Such conduct is a violation of the duty to bargain in good faith.

The enpl oyee lists that were provided were often i nconpl ete,
I naccurate, or anbi guous wWth respect to nanmes, addresses, job classifications,
and even the operation being done. The provision of inaccurate and/or
msleading information is a violation of the duty to bargain in good faith.

The operation of several hundred acres of agricultural |and
reguires a certain mninumanount of organization. Ms. Hckams precise
bookkeepi ng and payrol | operation in relation to a conpl ex process is evi dence
of this. GCertainly the manager nust know what jobs are in process, and which
jobs are due to be perforned next. Yet when the Unhion asked for job | ocations
in order to contact enpl oyees, they were rarely able to get accurate
information. This can only be ascribed to the conpany's recalcitrant attitude,
and is aviolation of the duty to bargain in good faith.

2. Production Infornation

The Lhion was not able to get a clear and accurate
picture of Hckams acreages, and crops until nonths after that infornation was
requested on March 3rd. The initial infornation provided by the conpany was
bot h i nconpl ete and i naccurate. The conpany surely had this infornation
imedi atel y available. The failure of the conpany to provide this obviously
rel evant infornation upon request is a per se violation of the duty to bargai n
in good faith.

The conpany initially clained that it did not keep records

that would all owthe conversion of its piece rates into hourly
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rates. This is true. However, the conpany failed to keep such records for the
1980 harvest, when the Whion specifically requested they do so. The keepi ng of
such records woul d not have i nconveni enced the conpany. The failure of the
conpany to accummul ate and provi de such relevant information to the Lhionis a
violation of the duty to bargain in good faith.

Hckamsaid, at tines, that the Enperor harvest |asted a
coupl e of days, and at other tines it would last four to six weeks. Wile the
| ength of the harvest probably does vary, it cannot vary by that much.
Certainly, a consistent and accurate figure could have been given. Failure to
dosois aviolation of the duty to bargain in good faith.

The conpany repeatedly insisted that accurate per bl ock
yields for the Thonpsons was inpossi ble, and insisted on giving estinmates. Not
until Cctober were docunents produced (the truck tickets) which reveal ed that per
bl ock yields were easily calculable. The Uhion had to ask for two summaries of
those docunents; the first one provided | acked dates and was thus unusabl e. The
truck tickets existed fromthe begi nning of the negotiations, and coul d have been
provided to the Lhion or used by Hckamto accurately cal cul ate the Thonpson
yield. Failure to do sois aviolation of the duty to bargain in good faith

3. Information wth Regard to QustomHarvest (perations and Sub
Qontracting

Curing the second bargai ning neeting, on April 28th, Hogan

explained to Hierta that the reason for the delay in providing the
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payrol | records was that they contai ned records of Hckams enpl oyees doi ng wor k
on the property of others, and that this was not bargaining unit work. From
this point on Hierta denanded information on all enpl oyees on H ckams payrol |,
and asserted the Lhion's position that the UFWrepresented al | enpl oyees on
H ckamis payroll. Except for the infornation that was included in the raw
payrol | data that was provi ded, the conpany steadfastly refused to provide any
information wth regard to operations on property other than Hckans. A though
it was not clear at this tine that Hckamwas a custom harvester, even the
failure to provide potentially relevant infornmation is a violation of the duty
to bargain in good faith once that potential rel evance has been explained. It
was expl ai ned here, and the refusal to provide that informati on constitutes a
violation of the duty to bargain in good faith. The sane is true of the refusal
of the conpany to give any infornati on whatsoever wth regard to Hckams
part nershi ps when the Lhion finally learned to their existence in |ate August.

4, Qher Aleged Bad Faith Gonduct

Spencer Hpp was alnost total ly unabl e to answer
questions about H ckams operations; he sinply was not adequatel y i nforned.
This becane significant in the latter half of the negotiations when H ckamwas
frequently absent. The conpany never provided an inforned substitute for
Hckam The failure to provide an inforned representative is a violation of the
duty to bargain in good faith. The conpany's conduct here is clearly such a
viol ation.

5. The Gonpany's Bargai ning Conduct General |y

It has been alleged that the conpany bargai ned regressively

W th respect to Thonpson wage rates. In fact, the conpany did
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propose fifty ($0.50) cents less for two Thonpson yield increnments than his
prior proposal .

Robert H ckam's personal conduct reflects hostility towards the
Lhion and a lack of intent to cooperate wth the Uhion. H ckampassed of f
I naccuracies in the infornmation provided as clerical errors. Hckamfailed to
provide tinely or accurate infornation as to the | ocation of workers. At one
point, Hckamstated that "only Qus and Anna ... and sone deadbeats" wanted t he
Lhion. Hckamwas often absent fromneetings; often the reason for this was so
that he coul d be at dog shows, or to show dogs to potential buyers. Another
tinme, Hckamcalled a Uhion proposal ridiculous, said that it would take a nonth
to respond, and that he couldn't neet past 5 o' cl ock anynore because "he had dogs
to feed". Hckamonce asked Debra MIler if he could | eave a neeting. Mller
stated that she did not want himto | eave, so that she woul d have soneone there
who coul d answer questions. Hckamleft anyway. H ckamrefused to bargai n about
his "Christnas presents” to his enpl oyees. A one point, Hckamsaid the Uhion
was harassing himand said that he was going to sell everything except "5 acres
of dogs because dogs did not argue back”. In 4 ALRB No. 48 (GZ32) it was found
that Hckamhad had a contract wth the UPWfrom 1970 to 1973, that he was
dissatisfied wth the Lhion's perfornance, and candidly admtted that if he coul d
he woul d rather not deal wth the Lhion again. Hs conduct at these negoti ations
clearly reflected that attitude, and is evidence of bad faith. The conpany
repeat edl y del ayed the bargai ning by refusing to respond to Unhion proposal s or
rejecting Uhion proposal s wthout giving sufficient reasons for doing so. For

exanpl e, in response to the Lhion's initial |anguage proposal, the conpany fail ed
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to respond to twel ve Lhion proposal s, including sone nandat ory subjects to

bargai ning. The conpany gave no expl anati on of why these proposal s had not been
responded to, but nerely said that they had been rejected. Uoon questioni ng by
the Uhion representatives, the reasons given for the rejections were
insubstantial. For exanple, Hckaminitially rejected the Lhion's famly housi ng
proposal, giving as the reason that the conpany did not provide any enpl oyee
housi ng. The proposal, in fact, had nothing to do wth housing provided to

enpl oyees. The proposal was desi gned to encourage construction of famly housi ng
for farmworkers locally. The conpany continued to reject that article until
shortly before the start of this hearing, at which point it proposed an article
simlar to the one the Lhion had originally proposed. Wth respect to pay, which
is a mandat ory subject of bargaining, the conpany gave insubstantial reasons for
its positions, and del ayed responding until events forced it to. For exanple,
Hckaminitially rejected the Lhion's proposal on jury and wtness pay. The
reason given was that Hckams workers had nanaged in the past to evade serving
as wtnesses or jurors. The conpany refused to nmake any counter-proposal. Later
in the bargaining, as this hearing becane i nmnent, the conpany proposed an
article very simlar to the one the Uhion had originally proposed. Hckamal so
refused entirely to negotiate over Christmas bonuses, and refused to negoti ate
over conpany paynents for injuries suffered by workers on the job that were not
covered by worknen's conpensation, giving the reason that worknen's conpensation
woul d cover it. These delays in responding and refusals to respond are cl ear

indications of bad faith on the part of the conpany.
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H ckamrejected the Lhion's initial grievance and
arbitration proposals as having too long a tine frane period. Wen the Union
proposed a grievance procedure wth an expedited tine frane, Hckamrejected that
as being too short, and then proposed his own grievance procedure with an even
shorter tine frane. dven the length of his proposed tine frane, Hckams
objection to the Lhion's expedited procedure as being too short is clearly
speci ous. H ckamnever expl ai ned this anonal y.

The final proposal nade by either party was made on Novenber
22nd by the Lhion. Four and one half nonths later, there had still been no
r esponse.

The above acts by the conpany representatives do not
reflect any serious intent to resol ve di sagreenents and reach agreenent, and are
clear indications of bad faith on the part of the conpany.

Wien H ckamdecl ared that he could not afford to pay the Lhion
proposal s and offered to open his books to the Unhion, he insisted that the books
be examned by either a trust attorney or a CPA  Hckamrefused to all ow the
Lhi on bookkeeper, who was experienced i n such examnations, to examne his books,
and insisted on either a CPA or a trust attorney. The original conpany offer to
open the books, took place in Gctober 1980. As of March 1981, the Uhion stil
had been unabl e to examne the conpany's books. Certainly, negotiations to
examne the books were still under way in md January. This sort of absurd
obstruction is evidence of bad faith.

The above cases are nerely exanpl es of failures to
respond, insubstantial responses, or delay by the conpany. The facts contain

nmany nore such exanples. This entire course of conduct taken
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as a whole, reeks of bad faith on the part of the conpany.

6. Denial of Access

The conpany failed throughout the bargaining to give
accurate information wth regard to workers' whereabouts and schedul es. This
conduct is evidence of bad faith.

Wien Debra Ml ler attenpted to contact H ckams peach
pi ckers, the harvest forenan apparently mani pul ated the schedul e so that when
MIller arrived, at the agreed upon tine, the work had al ready been conpl et ed and
the workers had gone hone. This act, since it is by an agent of the conpany, is
i nput abl e to the conpany.

h ctober 10th, Hector Rodriquez repeatedly interferred wth
Mller's attenpts to talk to harvest workers at H Dorado. S nce these harvest
wor kers are enpl oyees of H ckans (see di scussi on on custom harvesting above),
this conduct by one of Hckam's supervisors is inputable to Hckam The clear
exhibition of hostility towards the Uhion di spl ayed here coul d have no ot her
effect than to restrain workers in the exercise of their Section 1152 rights.

The above interference wth the workers' attenpts to act
collectively intheir owninterest is clearly an indication of bad faith.

7. The DO scharge of the Lopez's

The conpany clains that the Lopez's were di scharged for cause.
This appears not to be the case, at least so far as Marguerita Lopez is
concerned. The testinony indicates that she was warned probably no nore than
once. Hector's foreman testified that it was common for an enpl oyee to receive

at least one warning a day. Marguerita appears to have been fired because of her

relationship with
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Juan. Wil this point, she had been considered a reliable worker, and had
even been sel ected to do supervisory work for Hckam The evi dence sinply
does not support the allegations that Marguerita Lopez was fired for cause.
Juan Lopez was warned about his bad work at | east tw ce on
the day in question, and it is very possible that he was warned nore than
that. It seens unlikely that Juan was singled out for discipline because of
his earlier conplaints about his working conditions. The sane conpl ai nts had
been nade by ot her enpl oyees, but none of themwere di scharged or disciplined.
It appears nost |ikely that Juan was di scharged because of his consistently
poor work and refusal to respond to the criticisns of it by the supervisors.
The defects in Juan's work were observed i ndependently by two different
supervi sors, and were confirnmed by still a third. Mreover, Juan did not
appeal the discharge to Hckam although he had appeal ed to Hckamin the past
when he felt he had been unfairly treated. Because of these facts, | nust

find that Juan Lopez was di scharged for cause and Marguerita Lopez was not.
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MIl. TH REMEDY

Havi ng found the Respondent engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a), (c), and (e) of the Act, | shall
recommend that it cease and desist therefromand take certain affirnative action
to effectuate the policies of the Act.

Havi ng found the Respondent failed to bargain in good faith with the
UFWin that Respondent refused, delayed, or failed to supply rel evant bargai ni ng
I nformation requested by the UFWthat was in Respondent’s possession, | shall
recomrend that Respondent forward that information to the UFWw thout further
del ay and that the Respondent be ordered to do so.

Havi ng found that Respondent failed to bargain in good faith wth
the UFWin that Respondent unilaterally changed wages, failed to provide and
i nforned the bargai ning representative, and ot herw se exhibited a profound | ack
of sincerity in its bargaining conduct, which act nade a nockery of these
negotiations and of the Act, | shall reconmend that Respondent cease and desi st
fromsuch conduct and all other conduct conplained of in the Gonplaint, and be
ordered to cease and desist frominfringi ng in any nanner upon the right
guaranteed to enpl oyees by Section 1152 of the Act. Respondent shall,
additional |y, commence bargaining in good faith wth the UFWw t hout del ay.

Havi ng found that Respondent deni ed the access of Uhi on bargai ni ng
representatives to bargai ning enpl oyees in violation of the Act, | recomend that
Respondent cease and desi st fromsuch conduct, and be ordered to cease and
desi st.

Havi ng found that Respondent di scharged Marguerita Lopez w t hout

cause, | shall recommend that Respondent reinstate her wth back
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pay, and be ordered to do so.

Havi ng found that Respondent's acts have caused economic injury to
his agricultural enpl oyees, | recormend that Respondent nake themwhol e for all
such injuries, and to be ordered to do so. This nmake whol e period is to run from
March 3, 1980 until such tine as Respondent commences sincere bargai ning in good
faith wth the UPWthat leads to either a contract or a bona fide inpasse. The
amount of this nake whol e shall be cal cul ated i n accordance with the formil a used
to cal cul ate the anount of Respondent's liability in the nake whol e
classification hearing for Charge 78-C&8-D pursuant to 4 ALRB No. 73.

The nake whol e renedy is appropriate. In 4 ALRB No. 73 (1978),
review denied, 5th DCA (1979), Hckamwas found to have viol ated the Act by
refusing to bargain wth a certified representative of his enpl oyees, and was
ordered to nake those enpl oyees whole for their resulting | osses. The nmake whol e
period was to run fromJune 23, 1977 (the date of Hckamis initial refusal to
bargain wth the Lhion after its certification) until such tinme as H ckam began
good faith bargaining that led to either a contract or a bona fide inpasse.

Inthe interests of relief for Hckams enpl oyees, it seens that
interimrelief covering the period fromJuly 23, 1977 to March 2, 1980 shoul d be
finally anarded at this tine. The nmake whol e period shall continue to run from
March 3, 1980 until such tine as H ckamdoes begin good faith bargai ning that
| eads to a contract or a bona fide inpasse.

Because of Respondent's history of insincere and bad faith deal i ng
wth the UFWand his agricultural enpl oyees, | further recommend that Respondent

be ordered to nake periodic reports show ng his
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conpliance wth the Board's order. These reports shall be nade at intervals to

be determned by the Board to agents that shall be designated by the Board.

RECOMENDED CRDER
Respondent, Robert H Hckam its officers, agents, repre-
sentati ves, successors, and assigns shall:
1. Gease and desist from

a. Refusing to bargain collectively in good faith with the
UFWas the excl usive representative of its agricultural
enpl oyees as requi red by Labor Gode Section 1153(e) and
1155.2(a), and in particular: (1) refusing to confer in
good faith and submt bargaining proposal s wth respect to
wages, hours, and other terns and conditions of enpl oy-
nent; (2) refusing to furnish the LFWw th rel evant and
necessary information requested for purposes of
bar gai ni ng, includi ng personnel and production
information; (3) making unilateral changes in terns and
condi tions of enpl oynent of its enpl oyees w thout notice
to or bargaining wth the Union;, and (4) failing to
provi de an inforned bargai ning representative famliar
enough w th ranch operations to be able to answer the
questions wth respect to the ranch operations whi ch m ght
reasonabl y be expected to arise in the course of bar-

gai ni ng.
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In any manner restraining, coercing, or interferring wth
enpl oyees in the exercise of their right to self-

organi zation, to form join, or bargain collectively
through representatives of their ow choosing, except to
the extent such a right nay be affected by an agreenent of
the type authorized by Section 1153(c) of the Act.

Denyi ng access by representatives of the UFWto bargai ni ng
unit enpl oyees at reasonabl e tines for purposes related to
the bargai ni ng between Respondent and URW and in
particular: (1) refusing to give tinely and accurate
information wth respect to the job assi gnnent and

| ocations of enployees; and (2) interferring in any way
wth UPWrepresentatives attenpts to communi cate wth bar-

gai ning unit enpl oyees at all reasonabl e tines.

2. Take the followng affirmative actions which are deened

necessary to effectuate the policies of the Act:

a.

Upon request, bargain collectively in good faith wth the
UFWand the excl usive representative of its agricultural
enpl oyees, and, if an understanding i s reached, enbody
such an understanding in a signed agreenent. In

particul ar the Respondent shall: (1) furnish to the ULFW
the infornmation requested by it relevant to the
preparation for and conduct of collective bargaining, in
particul ar payroll, personnel and production infornation;

(2) neet at
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reasonabl e tines and places to confer in good faith
and submt neani ngful proposal s with respect to
wages, hours, and other terns and conditions of

enpl oynent; and (3) furnish a bargai ni ng
representative who is sufficiently informed wth
respect to ranch operations that he can answer all
guestions that mght reasonably be expected to ari se.

b. Permt UWrepresentatives to neet and talk wth
bargai ning unit enpl oyees at any and all reasonabl e tines
and pl aces, including at their work |ocations, so |ong as
negotiations have not led to a contract or a bona fide
i npasse, and thereafter as provided by the Board' s
current applicabl e access regul ati ons.

c. Mike whol e the agricultural enpl oyees enpl oyed by
Respondent for any and all |osses they nay have suffered
as aresult of Respondent’'s refusal to bargain for the
period of March 3, 1980 until the date on which
Respondent commences col | ectively bargai ning i n good
faith and thereafter bargains to a contract or a bona
fide inpasse, in accordance wth the formula set forth in
t he nake whol e specifications for R H Hckam 4 ALRB
No. 73 (1978) (pursuant to Charge 78-CE8-D the nake
whol e hearing in regard to which was heard i medi at el y

follow ng the instant hearing}.
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d. Ofer to Marguerite Lopez, who was not di scharged for
cause, imnmediate and full reinstatenent to her forner or
substantial ly equi val ent job w thout prejudice, and to
nake her whole for any | oss of paynent she nay have
suffered because of her discharge for the period from
Novenber 4, 1980 until the date determned to be the | ast
date of the Enperor harvest in 1980. 8

e. Execute and post a Notice containing the contents of this
order, and the attached Notice, in witing, in Spanish
and English, in conspi cuous pl aces on Respondent's
property for a one year period, at |ocations to be
deci ded by agents of the Board. Respondent shal
exerci se due care to replace any Notice which has been
altered, defaced or renoved.

f. Respondent, his representative, or a Board agent shall
read and explain the Notice to Respondent's agri cul tural
enpl oyees during working hours and w thout |oss of pay,
at atine to be determned by the Regional Director, and
allow a Board agent to answer questions of the enpl oyees
out si de the presence of Respondent or his
represent ati ves.

g. Respondent shall deliver copies of the Notice to all of

his agricultural enpl oyees during the next peak season.

8The Enperor harvest is the operation she was di scharged from
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h.

Respondent shall nail copies of the Notice to

the last honme address of each of his 1980 agricul tural
enpl oyees. 9

Respondent shal |l notify the Regional Director of of
the Regional dfice wthinthirty (30) days of receipt
of a copy of this decision and order of steps
Respondent has taken to conply therewth, and to
continue reporting periodically thereafter until full

conpl i ance i s achi eved.

Respondent shal | preserve and nake available to
the Board or its agents, upon request, for examnati on and
copying, all records rel evant or necessary to a
determnation of the anount due enpl oyees under this order

and conpliance wth this order.

It is further ordered that the certification of the UFW AFL-AQ as
t he excl usi ve bargai ning agent for Respondent's agricultural enpl oyees be extended
for a period of one year fromthe date fromwhi ch Respondent begins to bargain in

good faith with said Uhion.

Novenber 13, 1981

e it

Leonard M Tillem
Admnistrati ve Law G fi cer

9Although to sone extent the Notices do duplicate each other, this is the
only way to be certain that all enpl oyees affected are reached and such
duplication wll serve as a remnder to enpl oyees with respect to

Respondent ' s past viol ations and conti nued assurances to the enpl oyees of the
protection of the Act.
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NOM CE TO BMPLOYEES

In July, Septenber, Cctober, and Novenber 1980, the Uhited Farm \Wrkers
of Averica, AFL-Q O (U, filed charges alleging viol ations of the Agricultural
Labor Relations Act (ALRA). The UFWall eged that Robert H H ckamhas refused to
bargain in good faith wth the UFW has unl awful | y di scharged Juan and Marguerita
Lopez and also interferred wth enpl oyee's rights to neet and talk wth the UFW
about the negotiations wth Hckam

After a hearing where each side had a chance to present its facts, the
Agricultural Labor Relations Board (ALRB) has found that we did not bargain in
good faith wth the UAW that we unl awful |y di scharged Marguerita Lopez, and t hat

we interferred wth the enpl oyee's rights to neet and talk wth the UFWin
violation of the | aw

VW will do what the Board orders us to do and also tell you that:

- Because the Whited FarmWrkers of Amverica, AFHL-AQ was sel ected by
angority vote of our enpl oyees as their exclusive bargaining agent in a
Board conducted and certified el ection, we nust bargain in good faith wth

the UFW V¢ nust also allow workers to neet and talk wth the UFWabout the
negoti ati ons.

The Agricultural Labor Relations Act is a law that gives all farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract or to
hel p or protect one another; and

5. To decide not to do any of these things.

Because it is true that you do have these rights, we promse that:

VEE WLL bargain in good faith wth the Lhited FarmVWrkers until we
reach a contract or a bona fide bargai ni ng i npasse.

VE WLL allow the enployees to neet and talk wth the repre-
sentatives of the UFWabout the negoti ati ons.

VE WLL nake whole those of you who were enployed during the
appropriate period for any | osses of pay which resulted fromour refusal to
bargain in good faith wth the UFW

VE WLL return Marguertia Lopez to her job and pay her for the tine
she | ost due to her discharge.

Dat ed:




RCBERT H H KAM

This is an official notice of the ALRB, an agency of the Sate of California.
DO NOI' ReEMOVE CR MUTI LATE



APPEND X A

Gonpany offers (left colum = tons per acre of yield; right colum =
proposed rate per gondol a).

Sept enber 17 Sept enber 24 Sept enber 30

Pr oposal Pr oposal Pr oposal

10+ $11.00 10+ $11. 50 10+ $11. 50
8+ 12. 50 8+ 12: 50

8+ 12.00 7+ 13. 50 6+ 14. 50

6+ 14.00 6+ 14. 50 4+ 16. 50

4+ 16.00 5+ 15. 50

2+ 18.00

1+ 20.00

Fgure 1: Spencer Hpp s view
20 p

19 !
18 ’ &

Rate (in $
per gondol a)

Yield (in tons per acre)

Solid line shows the Septenber 17 proposal

Dotted |ine shows the Septenber 24 and 30 proposal s (the
gept en’;)er 30 proposal adds only the "x" at 4 tons and
16. 50



Fgure 2. Deborah. Mller's view

20
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18
17
i ¥
Rate (in 18§ oy M
SF"T'T 5 |+ »
y & * |
gondola) 1 . . I: : !
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Ve i |:: ':  * .
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'y iy o 1: hi . i
N F O O S R S
J,: ¥ . " i 1w i
Wwirse 4% |0 (R - - R 1
10+ g g 7B 5 T k] 2 1
Yei l d (in ton per acre)

Solid line shows the Septenber 17 proposal by the
Qonpany Dotted |ine shows the Septenber 24 proposal by
the Gonpany Line of "Xx's" shows the Septenber 30
proposal by the Conpany

Note the rates for 5 and 7 tons. These are the ones
MIler objected to.
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	FINDINGS OF FACT
	Although Hickam and Claude Miller both testified
	On October 21, 1975, the ALRB conducted a




